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United States Court of Appeals for the 
District of Columbia 

— i 

a District Court of the United States for the 

District of Columbia. 

i 

Law No. 83999. j 

CiNDRELLA Davis, Administratrix of the Estate of 
Frederick Davis, deceased, Plaintiff ,' 

vs. I 

SiMox Lyox and Rutherford B. H. Lyox, Defendants, 

United States of AlMerica, i 

District of Columbia, ss: ! 

I 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— ! 

i 

1 Declaration ! 

I 

Filed May 12, 1934 

In the Supreme Court of the District of Columbia 
Holding a Circuit Court. | 

Law No. 83999 I 

I 

CiNDRELLA Davis, Administratrix of the Estate 6f Frederick 

Davis, Deceased, Plaintiff, i 

vs. I 

Simon Lyon and Rutherford B. H. Lyon, D(^fendants. 

First Count. I 

The plaintiff, Cindrella Davis, Administrajtrix of the 
Estate of Frederick Davis, deceased, duly appointed and 
qualified as such by the Supreme Court of the District of 
Columbia, holding Probate Court, brings here into Court 
her said Letters of Administration, and sues the defendants, 
Simon Lyon and Rutherford B. H. Lyon, for that where¬ 
as, on, to wit, December 29, 1933, the defen4ants owned 
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and held title to property known as Part of Original Lot 
2 in Square 347, and known for purposes of taxation as 
Lot 802 in Square 347, of the Land Kecords of the District 
of Columbia, and improved by premises known as 1005 E 
Street, northwest, in the District of Columbia, said title be¬ 
ing held by them as tenants in common, and said owner¬ 
ship in the said defendants dated back to, or continued 
from, about one year prior to the date of the grievance 
hereinafter complained of; that on said date, to wit, Decem¬ 
ber 29, 1933, and since the ownership of the defendants, as 
above alleged, the defendants as owners of said property 
operated and maintained the same as a business property, 
it being a store room, or office building of three stories above 
ground and a basement, with stores or office space on each 
floor, with a common hallway and entrance, with a passage¬ 
way and an elevator used during the whole period of 
2 said ownership for the use and benefit of the tenants 
or occupants of the said several floors of said build¬ 
ing, which said hallway and entrance, passageway and 
elevator were under the jurisdiction, control and manage¬ 
ment of the defendants as owners of said building; that on, 
to wit, the 29th of December, 1933, and for some time prior 
thereto, the second and third floors of said building were oc¬ 
cupied by the same tenant, to wit, Joseph Ruzicka, trading 
as A. Zichtl & Co., said occupancy being under a lease or 
agreement, or contract of some character, wdth the defen¬ 
dants, and the rental from said premises being paid to 
the defendants, either direct or through the agent or rep¬ 
resentative of the defendants; that at times during said 
period of ownership of the defendants the ground floor was 
vacant, and at other times rented, but at the time of the 
grievance heretofore alleged, the ground floor, or first floor 
of said building, was unoccupied but was offered for rent 
by several real estate men employed by and acting as the 
agents of or for the defendants; that at the time of the 
grievance in this declaration complained of the tenant oc¬ 
cupying the second and third floors of said building was 
carrying on and conducting a business known as book¬ 
binding, and it became and was necessary from time to 
time, that persons deliver or cause to be delivered books, 
paper, and material necessary to be used by the said tenant 
for the carrying on of his said business of book-binding; and 



3 


S. LYON AND R. B. H. LYON VS. CINDRELLA DAVIS. 

it became necessary to employ, and the occupant of said 
building did in fact employ, several employes in the 
operation of his said business; and that it became I necessary 
for those dealing with him or having occasion to go into the 
said tenant ^s place of business to go through tbe common 
hallway, entrance, and the passageway of the store on the 
first fioor of said building to the elevator in said building 
and to use said elevator in going from the first fioor 

3 to the second and third floors whenever it became 
necessary to carry loads, or materials, from the first 

floor to the second and third floors, as was necessary, by 
those persons delivering material to the tenant oh said sec¬ 
ond and third .floors, there being only the one elevator in 
said building, and only one means of carrying goods and 
materials of anv character from the first floor to the second 
or third floor, except and unless the stairs be used, which 
were unlighted and were kept unlighted, and we!re danger¬ 
ous and were kept dangerous; that on, to mt, the 29th of 
December, 1933, the deceased, Frederick Davis, Iwas of the 
age of eighteen years, and was employed by the Lightning 
Messenger Service and was by said Lightning Messenger 
Service directed on the said occasion to take a load of mer¬ 
chandise to said building and to deliver the same to the oc¬ 
cupant of the second and third floor, to wit, A. Zibhtl & Co.; 
that when the said deceased, Frederick Davis, reached said 
store or building with said load of merchandise^ he under¬ 
took to carry out his instructions and directions to deliver 
the same to the second and third floor, which delivery had 
to be made by the use of the said elevator because of the 
weight and quantity of the material to be delivered; that 
when the building was reached on the occasion xn question 
by the deceased, Frederick Davis, it was after dark and 
artificial light had to be used to see; that it thep and there 
became and was the duty of the defendants aS; owners of 
said building and in control of said building and elevator, 
common hallway, entrance, and passageway leafiing to the 
elevator, to maintain the same at all times in a!reasonably 
safe condition, that is to say, to keep the said common hall¬ 
way, entrance, and passageway properly lighted, and to 
keep the elevator and the appurtenances thereto in a 

4 reasonable and safe condition for the purposes for 
which it was intended, and for the purposes for which 
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it was then being used by the defendants as owners, and for 
the use and comfort of those having occasion to use said 
elevator, and to pass through said appurtenances to said 
elevator, and the passageway leading to said elevator; but 
the defendants failed and neglected to maintain said com¬ 
mon hallway, entrance and passageway, appurtenances and 
the said elevator in a reasonably safe condition and failed 
to use reasonable care to maintain such elevator, appurte¬ 
nances, hallway and entrance and passageway to said ele¬ 
vator in a reasonably safe condition, in that the doors and 
gates leading to said elevator on the ground floor were 
broken and out of repair, and there was no door or protec¬ 
tion of any kind to protect the entrance to the hoistway or 
shaft when the elevator was not in place, and in that the 
automatic rod, door or gate on the ground floor, was broken 
and out of order so that there was no protection, guard or 
warning when the elevator was not at said landing; and 
failed to keep the premises, the elevator, the appurtenances 
thereto, and the passageways or entrances to said elevator, 
lighted, and that as a result of said neglect and negligence 
on the part of the defendants, and the failure of the defen¬ 
dants to maintain said elevator in a reasonable and safe 
condition, and to maintain the said appurtenances in a rea¬ 
sonably safe condition, and the failure to maintain the pas¬ 
sageways in a reasonably safe condition and in failing to 
keep the elevator, appurtenances, hallway, entrance and 
passageways lighted, the deceased, Frederick Davis, on the 
29th day of December, 1933, while using reasonable care and 
caution in all respects, and while delivering certain goods 
and merchandise to the tenant on the second and third floors, 
and while about to enter said elevator with an armful of 
books, or merchandise, walked into and fell into the 
5 elevator hoistway, shaft or opening, as a result of 
which he sustained severe and mortal injuries of 
which he lingered and thereafter ou said date did die in 
said District; plaintiff says that said intestate had he not 
been killed as aforesaid could have maintained an action 
and recovered damages against the defendants, and that by 
reason of his wrongful death a cause of action has accrued 
to plaintiff for the benefit of his next of kin, to wit, a father 
and also a mother, the plaintiff herein, and brothers and 
sisters whose sole support he was and who have sustained 
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pecuniary loss by reason of his death, to wit, in the amount 
of Ten Thousand ($10,000.00) Dollars. 

Therefore, plaintiff sues the defendants and i claims of 
them the sum of Ten Thousand ($10,000.00) DoUaJrs, besides 
costs of this suit. 

Second Count, | 

The plaintiff, Cindrella Davis, Administratrix ; of the Es¬ 
tate of Frederick Davis deceased, duly appointed and quali¬ 
fied as such by the Supreme Court of the District of Colum¬ 
bia, holding Probate Court, brings here into Court her said 
Letters of Administration, and sues the defendants, Simon 
Lyon and Kutherford B. H. Lyon, for that whereas, on, to 
wit, December 29, 1933, the defendants owned and held title 
to property known as Part of Original Lot 2 in Square 347, 
and known for purposes of taxation as Lot 802 in Square 
347, of the Land Records of the District of Colhmbia, and 
improved by premises known as 1005 E Street,' northwest, 
in the District of Columbia, said title being held by them as 
tenants in common, and said ownership in the ^aid defen¬ 
dants dated back to, or continued from, about one year prior 
to the date of the grievance hereinafter complaiiied of; that 
on said date, to wit, December 29,1933, and since' the owner¬ 
ship of the defendants, as above alleged, the defen- 
6 dants as owners of said property operated and main¬ 
tained the same as a business property,,' it being a 
store room, or office building of three stories abbut ground 
and a basement, with stores or office space on'each floor, 
with a common hallway and entrance, with a passageway 
and an elevator used during the whole period of said owner¬ 
ship for the use and benefit of the tenants or obcupants of 
the said several floors of said building, which s^id hallway 
and entrance, passageway and elevator were under the 
jurisdiction, control and management of the defendants as 
owmers of said building; that on, to wit, the 29th of Decem¬ 
ber, 1933, and for some time prior thereto, the ^second and 
third floors of said building were occupied by the same 
tenant, to wit, Joseph Ruzicka, trading as A. Zichtl & Co., 
said occupancy being under a lease or agreement, or con¬ 
tract of some character, wdth the defendants, and the rental 
from said premises being paid to the defendants, either 
direct or through the agent or representative of the defen¬ 
dants ; that at times during said period of ownership of the 
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defendants the ground floor was vacant, and at other times 
rented, but at the time of the grievance heretofore alleged, 
the ground floor, or first floor of said building, was unoccu¬ 
pied but vras offered for rent by several real estate men 
employed by and acting as the agents of or for the defen¬ 
dants; that at the time of the grievance in this declaration 
complained of the tenant occupying the second and third 
floors of said building was carrying on and conducting a 
business known as book-binding, and it became and was nec¬ 
essary from time to time that persons deliver or cause to 
be delivered books, paper and material necessary to be used 
bv the said tenant for the carrving on of his said business 
of book-binding; and it became necessary to employ, and 
the occupant of said building did in fact employ, several 
employes in the operation of his said business; and that it 
became necessary for those dealing with him or hav- 
7 ing occasion to go into the said tenant’s place of busi¬ 
ness to go through the common hallway, entrance, 
and the passageway of the store on the first floor of said 
building to the elevator in said building and to use said 
elevator in going from the first floor to the second and third 
floors whenever it became necessarv to carrv loads, or mate- 
rials from the first floor to the second and third floors, as 
was necessary, by those persons delivering material to the 
tenant on said second and third floors, there being only the 
one elevator in said building, and only one means of carry¬ 
ing goods and materials of any character from the first 
floor to the second or third floor, except and unless the stairs 
be used which vrere unlighted and were kept unlighted, and 
were dangerous and were kept dangerous; that on, to wit, 
the 29th day of December, 1933, the deceased, Frederick 
Davis, was of the age of eighteen years, and was employed 
by the Lightning Messenger Service and was by said Light¬ 
ning Messenger Service directed on the said occasion to 
take a load of merchandise to said building and to deliver 
the same to the occupant of the second and third floor, to 
wit, A. Zichtl & Co.; that when the said deceased, Frederick 
Davis, reached said store or building wuth said load of mer¬ 
chandise, he undertook to carry out his instructions and 
directions to deliver the same to the second and third floor, 
which delivery had to be made by the use of the said eleva¬ 
tor because of the weight and quantity of the material to be 
delivered; that vrhen the building was reached on the occa- 
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sion in question by the deceased, Frederick Davis, it was 
after dark and artificial light had to be used to see; that it 
then and there became and was the duty of the defendants 
as owners of said building and in control of said building 
and elevator, common hallway, entrance, and passageway 
leading to the elevator, to maintain the same at all times in 
a reasonably safe condition, that is to say, to keep 
8 the said common hallway, entrance, and pa'ssageway 
properly lighted, and to keep the elevator and the ap¬ 
purtenances thereto in a reasonable and safe condition for 
the purposes for which it was intended, and forj the pur¬ 
poses for which it was then being used by the defendants as 
owners, and for the use and comfort of those having occa¬ 
sion to use said elevator, and to pass through said appurte¬ 
nances to said elevator, and the passageway leading to said 
elevator; but the defendants failed and neglected to main¬ 
tain said common hallway, entrance and passageway, appur¬ 
tenances and the said elevator in a reasonably safe condi¬ 
tion and failed to use reasonable care to maintain such ele¬ 
vator, appurtenances, hallway and entrance and passage¬ 
way to said elevator in a reasonably safe condition, in that 
the doors and gates leading to the said elevatpr on the 
ground floor, were broken and out of repair, and there was 
no door or protection of any kind to protect the entrance 
to the hoistway or shaft when the elevator was not in place, 
and in that the automatic rod, door or gate on the ground 
floor, was broken and out of order so that there was no 
protection, guard or warning when the elevator Was not at 
said landing; and failed to keep the premises, the elevator, 
the appurtenances thereto, and the passageways or en¬ 
trances to said elevator lighted; and negligently in viola¬ 
tion of Rule 3, paragraph a, of ‘^The Elevator Regulations 
of the District of Columbia’’, which were at the time in 
full force and effect, and which reads as follows;: 

‘‘No person or persons shall remove or make ineffective 
(except as hereinafter provided) any safeguard, safety ap¬ 
pliance, or device attached to the hoisting mechanism of 
any elevator, escalator, or dumb-waiter, or thht may be 
attached to or located in or on the cars or in the hoistways 
of such installations; and any person or persons!who shall 
remove or make ineffective any such device, safeguard, or 
safety appliance for repairs or adjustment shall ijeplace the 


i 
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same immediately upon the completion of such repairs or 
adjustments and before he shall have left the installation in 
an operating condition.^’ 

did remove and make inetfective the automatic operating 
rod or device attached to the hoisting mechanism of 
9 said elevator; and negligently in violation of Rule 7, 
paragraph a, of ‘‘The Elevator Regulations of the 
District of Columbia^’, which were at the time in full force 
and etiect, and which reads as follows: 

“It shall be unlawful to operate any elevator, escalator, 
or dumb-waiter subject to these regulations without hav¬ 
ing displayed therein a certificate of inspection, or to oper¬ 
ate anv such installation after the effective period of the 
said certificate has expired, and every day of such unlawful 
operation shall constitute a separate offense.’’ 
did operate said elevator without having displayed therein 
a certificate of inspection; and negligently in violation of 
Rule 10, paragraph a, of “The Elevator Regulations of the 
District of Columbia”, which were at the time in full force 
and effect, and which reads as follows: 

“It shall be the duty of the ovmer, person, or corporation 
having the beneficial use of each elevator, escalator, or 
dumb-waiter to make application for registration and pe¬ 
riodic inspection by the inspector of buildings or his assis¬ 
tants, and to maintain in proper working order all parts of 
such installations. ’ ’ 

failed and omitted to make application for registration and 
periodic inspection by the inspector of buildings or his 
assistants, of said elevator and failed to maintain in proper 
working order all parts of said elevator; and negligently in 
violation of Rule 611, of ‘ ‘ The Elevator Regulations of the 
District of Columbia”, which were at the time in full force 
and effect, and vrhich reads as follows: 

“a. Landing openings in existing hand-power elevator 
inclosures shall be protected with doors conforming to the 
requirements of rule 610 above or shall be provided with 
safety gates comforming to the requirements of this rule, 
except that landing openings in the outside wall of the 
building shall be protected with doors conforming to the 
requirements of rule 610. 

“b. All gates shall move in guides and shall withstand 
a force of 75 pounds applied perpendicular to the gate at 
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any point without permanent injury and without ithe gate 
being sprung from its guides. i 

‘‘c. Such hoistway gates, made of grille, lattice, 
10 or other open work, shall reject a ball 2 inches in 
diameter. | 

Exception: Horizontal collapsing metal gates. | 

^^d. Gates shall extend from the landing threshold to a 
height of at least 5 feet 6 inches and shall be set | within 4 
inches of the hoistvray edge of the landing sill, unless lack 
of headroom makes gates of this height impracticable. 

In this case the gate shall be not less than 42 inches high, 
set back at least 12 inches from the landing threshold. 

Where lack of headroom precludes the use of a Standard 
gate at the lowest landing, the bottom rail of the gate may 
be placed not more than 18 inches above the floor. 

^‘e. Full automatic gates will be permitted only at ter¬ 
minal landings. Gates at all other landings shall be ar¬ 
ranged for self-closing or semiautomatic operation. 

^‘f. The hoistway gates shall be arranged so that unless 
the car platform is at or near the landing the gate cannot 
be opened from the landing side except by a key br special 
mechanism. ; 


Exceptions: Full automatic gates at terminal landings.” 
failed and omitted to protect the landing opening with 
doors conforming to the requirements of Rule 1610, and 
failed and omitted to have and provide automatic gates at 


said landing, and failed and omitted to have gates extending 
from the landing threshold to a height of at least 5 feet 6 
inches; and that as a result of said neglect and ijegligence 
on the part of the defendants, and the failure of the defen¬ 
dants to maintain said elevator in a reasonable and safe 


condition, and to maintain the said appurtenance^ in a rea¬ 
sonably safe condition, and the failure to maintain the pas¬ 
sageways in a reasonably safe condition and in failing to 
keep the elevator, appurtenances, hallway, entrance and 
passageways lighted, the deceased, Frederick Davis, on the 
29th day of December, 1933, while using reasonably care and 
caution in all respects, and while delivering certain goods 
and merchandise to the tenant on the second knd third 


floors, and while about to enter said elevator with hn armful 
of books, or merchandise, walked into and fell into the 
elevator hoistway, shaft or opening, as a result! of which 
he sustained severe and mortal injuries of which he 
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11 lingered and thereafter on said date did die in said 
District; plaintitf says that said intestate had he not 

been killed as aforesaid could have maintained an action 
and recovered damages against the defendants, and that by 
reason of his wrongful death a cause of action has accrued 
to plaintilf for the benefit of his next of kin, to wit, a father 
and also a mother, the plaintiff herein, and brothers and 
sisters whose sole support he w’as and w’ho have sustained 
pecuniary loss by reason of his death, to wit, in the amount 
of Ten Thousand ($10,000.00) Dollars. 

Therefore, plaintiff sues the defendants and claims of 
them the sum of Ten Thousand ($10,000.00) Dollars, be¬ 
sides costs of this suit. 

W GWYNN GARDINER 

I. IRWIN BOLOTIN 
CHARLES I. KAPLAN 

Attys. for Plaintiff 


Demurrer 
Filed July 2 1934 

■iff at ift * m * m 

Comes now the defendants, Lyon and Lyon, by their at¬ 
torneys, and say that the declaration herein and each count 
thereof is bad in substance. 

ALVIN L. NEWMYER 
DAVID G. BRESS 

Attorneys for Defendants. 

Points intended to be argued in support of the foregoing 
Demurrer are as follows: 

1. There are no facts pleaded supporting the conclusion 
of law that the landlord retained control of the elevator 
approach. 

2. There is no allegation of express or implied invitation 
bv the landlord. 

3. There is no allegation of breach of duty by the land¬ 

lord or that the condition of the premises was due 
12 to a failure to repair. 

4. There is no allegation of a duty to repair or 
that the condition of the premises was such at the time of 
the demise. 
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i 

5. The elevator regulations of the District of Columbia 

are not applicable. ' 

6. There is no allegation that the defendants had notice 
of the defective condition, actual or constructive. 

ALVIN L. NEWMYER 
DAVID G. BRESS : 

Attorneys for Defendants. 


Memorandum 

October 2, 1934. 

Demurrer to declaration overruled. 


Pleas i , 

Filed November—1 1934 

# # * * • • «c|«c 

1. Come now the defendants, Lyon and Lyoh, and for 
a plea to each count of the declaration herein ajdmit that 
said plaintiff’s decedent, on to wit, the 29th day of Decem¬ 
ber 1933 came onto the premises 1005 E. Street, Iforthwest, 
in the District of Columbia, but defendants deny each and 
every other allegation in both counts of said declaration 
contained. 

2. For a further plea to each count of the declaration, 
defendants say that the injuries sustained by the plaintiff’s 
decedent resulted from the said decedent’s own pegligence 
and failure to use reasonable care while walking upon the 
said premises, well knowing the physical condition existing 
therein, and the said plaintiff’s decedent did voluntarily as¬ 
sume the risk of the dangers existing therein and that the 
said decedent was a trespasser upon the said premises and 

was not thereon with the knowledge or consent of 
13 the defendants. And defendants deny each and 
every other allegation in both counts of said declara¬ 
tion contained. 

3. And for a further plea to each count of the declara¬ 
tion herein, defendants say that the elevator portion of the 
premises 1005 E. Street, Northwest, was not 'Hthin the 
possession or management of the defendants, thfeir agents 
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or servants, but that the entire control thereof was trans¬ 
ferred to tenant or tenants therein in whose control was 
the elevator and its appurtenances and whose duty it was 
to make repairs and defendants further deny that the ele¬ 
vator and its appurtenances are located upon any common 
portion of the premises and say that the said decedent was 
not therein with any permission or invitation of the defen¬ 
dants but was thereon without right or authority as a tres¬ 
passer thereon. And defendants deny each and every other 
allegation contained in both counts of said declaration. 

4. And for a further plea to the declaration herein, de¬ 
fendants say that the plaintiff ought not to have or main¬ 
tain this action for the reason that an action at law for 
damages covering the plaintiff’s claim herein has already 
been instituted against the tenant of premises 1005 E. 
Street, Northwest, in the courts of the State of Maryland 
in the Citv of Baltimore. 

ALVIN L. NEWMYER 
DAVID G. BEESS 

Attorneys for Defendants, 


Memorandum 

November 28, 1934. 

Order overruling motion to strike first plea; order over¬ 
ruling demurrer to second and third pleas and order sus¬ 
taining demurrer to fourth plea. 


14 Joinder of Issue 

Filed December—5 1934 

Now comes the plaintiff, through her attorneys, and joins 
issue with the defendants upon their pleas in the above 
entitled cause. 

W GWYNN GAKDINEE 
I. lEWIN BOLOTIN 
CHAELES I. KAPLAN 

Attorneys for Plaintiff 
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j 

Memorandum I 

January 21—1935. | 

Case advanced for trial, Adkins, J. I 


13 


Motion for Leave'to File Amended Second Count to 

Declaration, \ 

i 

Filed April 30 1935 ! 




* 


Comes now the plaintiff Cindrella Davis, Administratrix 
of the Estate of Frederick Davis, deceased, by her attor¬ 
neys, and moves the Court for leave to file ani amended 
second count to her declaration, a copy of which ‘ proposed 
amended second count is hereto attached. i 

I 

W GWYNN GAEDINj]R 
I. IRWIN BOLOTIN 
CHARLES I. KAPLAN 

Attorneys for Plaintiff 


Memorandum 

May 10—1935. 

Points and Authorities in opposition to Motion for Leave 
to File Amended Second Count to Declaration—^filed. 
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Amended Second Count to Declaration 


Filed May 10 1935 I 

« « * « * * * \ * 

The plaintiff, Cindrella Davis, Administratrix of the 
Estate of Frederick Davis deceased, duly appointed and 
qualified as such by the Supreme Court of the j District of 
Columbia, holding Probate Court, brings here iinto Court 
her said Letters of Administration, and sues i the defen¬ 
dants, Simon Lyon and Rutherford B. H. Lyon, for that 
whereas, on, to wit, December 29, 1933, the defendants 
owned and held title to property known as Part iof Original 
Lot 2 in Square 347, and known for purposes bf taxation 
as Lot 802 in Square 347, of the Land Records of the Dis- 


I 
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trict of Columbia, and improved by premises known as 
1005 E Street, northwest, in the District of Columbia, said 
title being held by them as tenants in common, and said 
ownership in the said defendants dated back to, or con¬ 
tinued from, about one year prior to the date of the griev¬ 
ance hereinafter complained of; that on said date, to wit, 
December 29, 1933, and since the ownership of the defen¬ 
dants, as above alleged, the defendants as owners of said 
property operated and maintained the same as a business 
property, it being a store room, or ofiSce building of three 
stories above ground and a basement, with stores or office 
space on each floor, with a common hallway and entrance, 
with a passageway and an elevator used during the whole 
period of said ownership for the use and benefit of the 
tenants or occupants of the said several floors of said build¬ 
ing, which said hallway and entrance, passageway and ele¬ 
vator were under the jurisdiction, control and management 
of the defendants as owners of said building; that on, to 
wit, the 29th of December, 1933, and for some time prior 
thereto, the second and third floors of said building were 
occupied by the same tenant, to wit, Joseph Ruzicka, trad¬ 
ing as A. Zichtl & Co., said occupancy being under a 
16 lease or agreement, or contract of some character, 
with defendants, and the rental from said premises 
being paid to the defendants, either direct or through the 
agent or representative of the defendants; that at times 
during said period of ownership of the defendants the 
ground floor was vacant, and at other times rented, but at 
the time of the grievance heretofore alleged, the ground 
floor, or first floor of said building, was unoccupied but was 
offered for rent by several real estate men employed by 
and acting as the agents of or for the defendants; that at 
the time of the grievance in this declaration complained of 
the tenant occupying the second and third floors of said 
building was carrying on and conducting a business known 
as book-binding, and it became and was necessary from 
time to time that persons deliver or cause to be delivered 
books, paper and material necessary to be used by the said 
tenant for the carrying on of his said business of book¬ 
binding; and it became necessary to employ, and the occu¬ 
pant of said building did in fact employ, several employees 
in the operation of his said business; and that it became 
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necessary for those dealing with him or having occasion to 
go into the said tenant’s place of business to gO through 
the common hallway, entrance, and the passageway of the 
store on the first floor of said building to the elevator in 
said building and to use said elevator in going ifrom the 
first to the second and third floors whenever it becaine neces¬ 
sary to carry loads, or materials, from the first floor to the 
second and third floors, as was necessary, by those persons 
delivering material to the tenant on said second and third 
floors, there being only the one elevator in said building, and 
only one means of carrying goods and materials of any 
character from the first floor to the second or third floor, 
except and unless the stairs be used which were unlighted 
and were kept unlighted, and were dangerous hnd were 
kept dangerous; and maintained by said defendants 
17 in violation of the elevator regulations of the Dis¬ 
trict of Columbia then and there in force; that on, to 
wit, the 29th day of December, 1933, the deceased, Fred¬ 
erick Davis, was of the age of eighteen years, and was em¬ 
ployed by the Lightning Messenger Service and was by 
said Lightning Messenger Service directed on the said oc¬ 
casion to take a load of merchandise to said building and 
to deliver the same to the occupant of the second and third 
floor, to wit, A. Zichtl & Co.; that when the said! deceased, 
Frederick Davis, reached said store or building!with said 
load of merchandise, he undertook to carry out his instruc¬ 
tions and directions to deliver the same to the second and 

I 

third floor, which delivery had to be made by the use of the 
said elevator because of the weight and quantity of the mate¬ 
rial to be delivered; that when the building was reached on 
the occasion in question by the deceased, Frederick Davis, it 
was after dark and artificial light had to be used to see; that 
it then and there became and was the duty of the defendants, 
as owners of said building, and in control of sai^ building 
and elevator, common hallway, entrance, and passageway 
leading to the elevator, to have and maintain the ^aid eleva¬ 
tor and its appurtenances, including the gate leading there¬ 
to, in a proper and safe condition, and to comply in all re¬ 
spects, when the second and third floors of said building 
were leased or rented to the said tenant, and at all times 
thereafter, with the elevator regulations of the District of 
Columbia then and there being in force, and to maintain 
the same at all times in a reasonably safe condition, that is 
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to say, to keep the said common hallway, entrance and pass¬ 
ageway properly lighted and to keep the elevator and the 
appurtenances thereto at all times in a reasonably safe 
condition for the purposes for which it was intended, and 
in compliance with the elevator regulations of the 

18 District of Columbia, and for the purposes for which 
it was then being used by the defendants as owners, 

and for the use and comfort for those having occasion to 
use said elevator and to pass through said appurtenances to 
said elevator, and the passageway leading to said elevator; 
but the defendants who knew or should have known of the 
dangerous condition of the said elevator and its appurte¬ 
nances at the time of the lease or rental of the second and 
third floors of the said premises to the said tenant, and 
thereafter, and in violation of the elevator regulations then 
and there in force in the District of Columbia, failed and 
neglected to maintain said elevator at the time when the 
second and third floors were leased or rented to said tenant, 
and thereafter, in compliance wdth said elevator regula¬ 
tions, and failed and neglected to maintain said common 
hallway, entrance, passageway, appurtenances and the said 
elevator in a reasonably safe condition and failed to use 
reasonable care to maintain such elevator, appurtenances, 
hallway and entrance and passageway to said elevator in a 
reasonably safe condition, in that the doors and gates lead¬ 
ing to the said elevator on the ground floor, were broken 
and out of repair, and there was no door or protection of 
any kind to protect the entrance to the hoistway or shaft 
when the elevator was not in place, and in that the auto¬ 
matic rod, door or gate on the ground floor, was broken 
and out of order so that there was no protection, guard or 
warning when the elevator was not at said landing; and 
failed to keep the premises, the elevator, the appurtenances 
thereto, and the passageways or entrances to said elevator 
lighted; and negligently in violation of Rule 3, paragraph 
a, of “The Elevator Regulations of the District of Colum¬ 
bia,’’ which were at the time in full force and effect, and 
which reads as follows: 

“No person or persons shall remove or make ineffective 
(except as hereinafter provided) any safeguard, safety ap¬ 
pliance, or device attached to the hoisting mecha- 

19 nism of any elevator, escalator, or dumb-waiter, or 
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that may be attached to or located in or on the cars 
or in the hoistways of such installations; and any person 
or persons who shall remove or make ineffective any such 
device, safeguard, or safety appliance for repairs or ad¬ 
justment shall replace the same immediately upon the com¬ 
pletion of such repairs or adjustments and before he shall 
have left the installation in an operating conditibn.’’ 
did remove and make ineffective the automatic loperating 
rod or device attached to the hoisting mechanisin of said 
elevator; and negligently in violation of Buie 7, paragraph 
a, of ‘‘The Elevator Regulations of the District of Colum¬ 
bia’’, which were at the time in full force and effect, and 
which reads as follows: | 

“It shall be unlawful to operate any elevator, I escalator, 
or dumb-waiter subject to these regulations without having 
displayed therein a certificate of inspection, or to operate 
any such installation after the effective period of the said 
certificate has expired, and every day of such! unlawful 
operation shall constitute a separate offense.” i 
did operate said elevator without having displayed therein 
a certificate of inspection; and negligently in violation of 
Rule 10, paragraph a, of “The Elevator Regulations of the 
District of Columbia”, w'hich were at the time in' full force 

^ I 

and effect, and which reads as follows: 

j 

“It shall be the duty of the owner, person, or corporation 
having the beneficial use of each elevator, escalator, or 
dumb-waiter to make application for registration and peri¬ 
odic inspection by the inspector of buildings or his assis¬ 
tants, and to maintain in proper working order all parts of 


such installations. ’ ’ 

failed and omitted to make application for registration and 
periodic inspection by the inspector of buildingsj or his as¬ 
sistants, of said elevator and failed to maintainj in proper 
working order all parts of said elevator; and negligently in 
violation of Rule 610, of ‘ ‘ The Elevator Regulations of the 
District of Columbia” which were at the time ii^ full force 
and effect and which reads as follows: i 

a. All door openings to hand-power elevator i hoistways 
shall be protected by fire doors. No glass shall b0 permitted 
in such doors, except a panel glazed with not less 
20 than %-inch wired glass and not exceedifig two (2) 
square feet in area. Such doors shall be of metal. 
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kalamein, or of other approved construction and shall be 
set in masonry walls or in steel bucks. Care shall be ex¬ 
ercised to insure that all such doors shall tit the openings 
as closely as practicable. Such doors shall be hung for hori¬ 
zontal or vertical sliding or for slide-swing operation. 

b. No automatic fire door the functioning of which is de¬ 
pendent of the action of heat shall lock any landing opening 
in the hoistway inclosure of any hand-power elevator nor 
any exit landing from any hoistway landing door to the 
outside of the building. 

c. The distance between the hoistway side of the landing 
door opposite the car opening and the hoistway edge of 
the landing threshold shall be not more than 4 inches. If 
the door slides in two or more sections, the 4-inch dimen¬ 
sion applies to that section which closes against the door 
jamb or sill. 

d. Hoistway doors shall be arranged to be opened from 
the hoistway side by hand, except when locked ‘^Out of 
service. Neither the main exit doors nor the doors at the 
lower terminal landing shall be locked ‘‘Out of service.” 

e. The hoistway doors shall be arranged so that unless 
the car platform is at or near the landing the doors can not 
be opened from the landing side except by a key or special 
mechanism. 

f. Provision shall be made to open terminal landing and 
main landing doors from the landing side by means of a 
key or special mechanism.” 

failed and omitted to provide and maintain hoistway 
doors as provided by said Rule 610; and negligently in vio¬ 
lation of Rule 611, of “The Elevator Regulations of the 
District of Columbia”, which were at the time in full force 
and effect, and which reads as follows: 

“a. Landing openings in existing hand-power elevator 
inclosures shall be protected with doors conforming to the 
requirements of Rule 610 above or shall be provided with 
safety gates conforming to the requirements of this rule, 
except that landing openings in the outside wall of the 
building shall be protected wfith doors conforming to the 
requirements of Rule 610. 

“b. All gates shall move in guides and shall withstand a 
force of 75 pounds applied perpendicular to the gate at any 
point without permanent injury and without the gate being 
sprung from its guides. 


i 
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“c. Such hoistway gates, made of grille, lattice!, or other 
open work, shall reject a ball 2 inches in i diameter. 
21 Exception: Horizontal collapsing metal gates. 

‘^d. Gates shall extend from the landing!threshold 
to a height of at least 5 feet 6 inches and shall be set within 
4 inches of the hoistway edge of the landing sill, unless lack 
of headroom makes gates of this height impracticable. 

In this case the gate shall be not less than 42 inches high, 
set back at least 12 inches from the landing threshold. 

Where lack of headroom precludes the use of a standard 
gate at the lowest landing, the bottom rail of the| gate may 
be placed not more than 18 inches above the floor.; 

^‘e. Full automatic gates will be permitted oiily at ter¬ 
minal landings. Gates at all other landings shall be ar¬ 
ranged for self-closing or semiautomatic operation. 

‘H. The hoistway gates shall be arranged so that unless 
the car platform is at or near the landing the gate cannot 
be opened from the landing side except by a key | or special 
mechanism. i 

Exceptions: Full automatic gates at terminal landings.’’ 
failed and omitted to protect the landing opening jwith doors 
conforming to the requirements of Rule 610, and failed 
and omitted to have and provide automatic gates at said 
landing, and failed and omitted to have gates; extending 
from the landing threshold to a height of at least 5 feet 6 
inches; and negligently in violation of ‘^The EleVator Reg¬ 
ulations of the District of Columbia” which were at the 
time in full force and effect and which reads as follows: 


‘‘Responsibility.—The responsibility of complying with 
the provisions of these regulations is placed upon the owner 
of the building in which the elevator, escalator^ or dumb¬ 
waiter is located and also upon any person or corporation 
having beneficial use of such installation.” 
failed and omitted to comply with the provisions of said 
regulations as herein set forth, and all of said elevator regu¬ 
lations, and negligently in violation of the “Elevator Regu¬ 
lations of the District of Columbia” which were at the time 


in full force and effect and which reads as follows: 


“Penalties.—Any owner, person, or corporation hav- 
22 ing the beneficial use of any elevator, escalator, or 
dumb-waiter included under these regulations who 
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shall neglect or refuse to comply with any of the provisions 
of these regulations, or who shall obstruct or interfere with 
the inspector of buildings or any of his assistants assigned 
to the inspection of such installations in the performance 
of his duty under these regulations, or who shall operate 
or shall permit to be operated any elevator, escalator, or 
dumb-waiter without having displayed therein a certificate 
of inspection as required by these regulations, shall be 
deemed guilty of a violation of these orders, and upon con¬ 
viction thereof, shall be liable to the penalties prescribed in 
the act of Congress approved March 3,1887 (24 Stat. 580) 
neglected and refused to comply wdth the provisions of said 
elevator regulations as herein set forth and with any of said 
elevator regulations, and operated and permitted to be 
operated said elevator without having displayed therein a 
certificate of inspection as required by said elevator regu¬ 
lations, all of which violations as aforesaid, neglect, failure 
and refusal to comply with said elevator regulations for the 
District of Columbia, existed at the time the second and 
third fioors of said premises were leased or rented to the 
said tenant, prior thereto and since said time; and that as 
a result of said refusal, failure, neglect and negligence on 
the part of the defendants to have and maintain said eleva¬ 
tor in such repair and in such condition as required by the 
said elevator regulations of the District of Columbia as set 
forth and pleaded herein, and all of said regulations, then 
and there in force, at the time when the second and third 
floors of the said premises were leased and rented to the 
said tenant, and thereafter, and as a result of the failure and 
neglect of defendants to maintain said elevators at the time 
when the second and third floors of said premises were 
leased or rented to the said tenants, and thereafter in a 
reasonable and safe condition, and in compliance with the 
elevator regulations of the District of Columbia, and to 
maintain the said appurtenances in a reasonably safe condi¬ 
tion and in compliance with law and the failure and neglect 
to maintain the passageways in a reasonably safe 
23 condition and in failing to keep the elevator, ap¬ 
purtenances, entrance, hallways and passageways 
lighted the deceased, Frederick Davis, on the 29th day of 
December 1933, while using reasonable care and caution in 
all respects, and while delivering certain goods and mer- 
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chandise to the tenant on the second and third floors, and 
while about to enter said elevator with an armful of books, 
or merchandise, walked into and fell into the elevator hoist¬ 
way, shaft or opening, as a result of which he: sustained 
severe and mortal injuries of which he lingered and there¬ 
after on said date did die in said District; plaintiff says that 
said intestate had he not been killed as aforesaid could have 
maintained an action and recovered damages against the 
defendants, and that by reason of his wrongful de^th a cause 
of action has accrued to plaintiff for the benefit pf his next 
of kin, to wit, a father and also a mother, the plaintiff herein, 
and brothers and sisters whose sole support h^ was and 
who have sustained pecuniary loss by reason of ihis death, 
to wit, in the amount of Ten Thousand ($10,000) Dollars. 

Therefore, plaintiff sues the defendants and | claims of 
them the sum of Ten Thousand ($10,000) Dollars, besides 
costs of this suit. I 

W. GWYNN GARblNER 
I. IRWIN BOLOTIN 
CHARLES I KAPLAN 
Attorneys for Plaintiff. 


Memorandum 


MAY 10—1935. 


Motion of Plaintiff to file Amended 2nd Count to Declara¬ 
tion granted as deleted with leave to defendant to plead 
thereto, Letts, J. ! 

24 Additional Pleas to Amended Second Count of 

Declaration. ! 

I 

Filed May 24 1935 | 

* * * * « * * 

Leave of Court being first had and obtained, ithe defen¬ 
dants file the following additional pleas to the amended 
second count of the declaration herein, the original pleas 
herein likewise being applicable thereto: I 

5. Defendants say that the plaintiff ought not |to have or 
maintain the action contained in the plaintiffamended 
second count for the reason that the same did not accrue 
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within one year next preceding the commencement of said 
action. 

6. For a further plea to said amended second count, de¬ 
fendants deny the duties upon the defendants as alleged 
therein and further deny that they violated any of the mu¬ 
nicipal regulations contained therein or that any of said 
regulations are applicable herein or as to these defendants 
or that the defendants had knowledge thereof. 

ALVIN L. NEWMYEK 
DAVID G. BRESS 
Attorneys for Defendants 


Motion to Strike Pleas 5 and 6 to Amend Second Count of 

Declaration 

Filed June 4—1935 

Comes now the plaintiff by her attorneys, and moves the 
Court to strike pleas 5 and 6 to the amended second count 
of the declaration, and for reasons therefor says: 

1. Plea No. 5 attempts to set up the statute of limitations 
which has already been decided by this Court on plaintiff’s 
motion for leave to tile amended second count of declara¬ 
tion and the defendant’s opposition thereto. 

2. Statute of limitations not applicable. 

3. Plea 6 attempts to set up ignorance of the law 
25 which is not a proper plea. 

W. GWYNN GARDINER 
I. IRWIN BOLOTIN 
CHARLES I KAPLAN 
Attorneys for Plaintiff 


Memoranda 

JUNE 10—1935. 

Opposing Points and authorities to Motion to Strike Pleas 
5 and 6 to amended second count of Declaration—filed. 
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JUNE 12—1935. i 

Motion to Strike Pleas 5 and 6 to Amended Secdnd Count 
of Declaration overruled. 

i 

I 

I 

- I 

JUNE 14—1935. I 

Issue joined on pleas 1 to 6 inclusive. | 

- I 

JANUAEY 23—1936. I 

I 

Jury sworn to try issues and respited from day to day to 
January 30, 1936. j 

. i 

I 

JANUARY 30—1936. j 

Verdict for Plaintiff against defendants for $6000. 


Motion for New Trial 
Filed Februarv 4—1936 


* m * * # * * ’Xcj# 


Come now the defendants, Simon Lyon and R. B. H. Lyon, 
and move this honorable court to grant a new trial in the 
above entitled cause upon the following grounds:! 

1. The verdict of the jury is contrary to the evi- 
26 dence. 

2. The verdict of the jury is contrary to the weight 
of the evidence. 


3. The court erred in instructing the jury as to the law ap¬ 
plicable to the case. | 

4. The verdict of the jury is contrary to the law. 

5. The court erred in refusing to direct the jbry to re¬ 

turn a verdict for the defendant at the close of ^11 the evi¬ 
dence. I 

6. The court erred in granting plaintiff’s pra^jers No. 1, 
3, 5 and 7. 

7. The court erred in denying defendants’ prayers No. 1, 
2, 4, 5, 6, 7, 8, 10, 11, 12, 13, 14, 16, 18. 

8. The court erred in submitting the question pf contrib¬ 
utory negligence to the jury. i 
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9. The court erred in ruling that notwithstanding the 
lease between the tenant and the landlord the dutv to main- 
tain the premises in repair was upon the landlord. 

10. The court erred in ruling that the first floor vacant 
premises of 1005 E. Street was a common passageway for 
tenants. 

11. The court erred as a matter of law in instructing the 
jury that the status of the decedent was a business invitee 
upon the premises to whom the defendant owed a duty to 
maintain the premises in a safe condition, including the 
elevator, and to comply with the elevator regulations. 

12. The court erred as a matter of law in refusing to rule 
that the decedent was a bare licensee as to the defendants. 

13. The court erred as a matter of law in ruling that the 
defendants authorized the tenant to use the elevator for 

himself and for his guests. 

27 14. The court erred as a matter of law in ruling 

that irrespective of who opened the door or how long 
the door was open to the elevator shaft, the duty was upon 
the defendants to keep it closed. 

15. The court erred as a matter of law in admitting the 
elevator regulations in evidence. 

16. The court erred in denying the defendants’ motion to 
strike the regulations offered in evidence. 

17. The court erred as a matter of law in permitting the 
plaintiff to read sections of the Foreword to the Elevator 
Eegulations to the jury. 

18. The court erred in its construction of rule 12 of the 
elevator regulations. 

19. The court erred in ruling that notice to a previous 
owner of the property as to compliance with the regulations 
was constructive notice to the defendants. 

20. The court erred in submitting to the jury under the 
evidence whether the defendants had been given notice of 
any violation to the regulations. 

21. The court erred in ruling that the records in the 
Elevator Inspector’s Office is a public record. 

22. The court erred as a matter of law in ruling that a 
special mechanism was not provided for on the gate to the 
elevator shaft. 

23. The court erred as a matter of law in directing the 
jury that the elevator regulations had been violated by the 
defendants. 
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24. The court erred in refusing to instruct the |jury that 
the defendants were not liable if the defective 'condition 
arose subsequent to the tenancy. ‘ 

25. The court erred as a matter of law ih refusing 
28 to instruct the jury that there is no presumption of 
money loss which the plaintiff sustained. ■ 

26. The court erred in not instructing the jury!that con¬ 

tributory negligence could be established by the ;^laintiff’s 
case and in instructing the jury that the burden| of proof 
was on the defendants. | 

27. The court erred as a matter of law in instructing the 
jury that a violation of the elevator regulations | rendered 
the defendants negligent per se. 

28. The court erred in instructing the jury that t^ey could 

determine whether or not the decedent deliberately walked 
through the door of the elevator shaft. i 

29. The verdict of the jury is grossly excessive. 

30. For other grounds apparent of record and Raised by 

the pleas herein. i 

ALVIN L. NEWMYER 
DAVID G. BRESg 
Attorneys for Defendants 


Memoranda 

FEBRUARY 10—1936. 

Points and Authorities in Opposition to Motion for a 
New Trial—^filed. I 


MARCH 26—1936. I 

Motion for New Trial argued and submitted. 


29 District Court of the United States for the District 

of Columbia. 

Monday, June 29,1936. I 

i 

Session resumed pursuant to adjournment, Hpn. PEY¬ 
TON GORDON, Justice, presiding. | 

I 

* * * * * * * \ * 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
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hereby overruled, and judgment on the verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of Six Thousand Dollars 
($6000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 


Memoranda 

JULY 2—1936. 

Appeal noted from judgment of June 29’, 1936. Super¬ 
sedeas fixed at $7000.00. 

JULY &—1936. 

Supersedeas ($7000.00) Bond approved and filed. 

JULY 9—1936. 

Motion to extend time to file Bill of Exceptions to August 
10,1936 Consent, Granted. 


Assignment of Errors 

Filed September 16 1936 
#«*****#* 

Come now the defendants, Simon Lyon and E. B. H. Lyon, 
and assign as error committed by the trial court the fol¬ 
lowing : 

The court erred: 

30 1. In overruling the defendants’ demurrer to the 

declaration. 

2. In permitting the witness Hess to testify as to the 
condition of the elevator in August 1932 and in permitting 
him to testify as to his recommendation and reports to his 
superiors. 

3. In admitting the Municipal Elevator Regulations in 
evidence and in ruling that it was, under the evidence, the 
duty of the defendants to comply therewith. 

4. In overruling defendants’ motion to strike out each of 
the Municipal Elevator Regulations received in evidence. 

5. In admitting in evidence the letter dated August 24, 
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1932 as a public document or official record and in iattribut- 
ing to the defendants by virtue of said letter a iiotice to 
comply therewith. 

6. In permitting the witnesses Brown and Oehtmann to 
testify concerning the meaning of the regulations and con¬ 
cerning the availability of office files to inspectionJ 

7. In overruling defendants’ motion for directed verdict 
at the end of plaintiff’s case. 

8. In overruling defendants’ motion for directed verdict 
at the close of all the testimony. 

9. In denying each of the defendants’ prayers No. 1, 2, 

4, 5, 6, 7, 8, 10, 11, 12, 13, 14, 16 and 18. i 

10. In granting each of plaintiff’s prayers No, 1, 3, 5 

and 7. | 

11. In refusing to rule that plaintiff’s decedent was guilty 
of contributory negligence as a matter of law. 

12. In ruling that notwithstanding the lease between the 
tenant and the landlord the duty to maintain the premises 
in repair was upon the landlord, defendants. 

13. In ruling as a matter of law that the first floor 
31 vacant premises of 1005 E. Street vras a co mm on pas¬ 
sageway for tenants. 

14. In instructing the jury that the status of the decedent 
was a business invitee upon the premises to whoni the de¬ 
fendants owed a duty to maintain the premises in a safe 
condition and in refusing to rule that plaintiff’s decedent 
was either a trespasser or at most a bare licensee. | 

15. In its construction and interpretation of Riile 12 of 

the Municipal Kegulations | 

16. In ruling that notice to a previous owner of the 
property to comply with the regulations constituted con¬ 
structive notice to the defendants as subsequent purchasers 
thereof. 

17. In instructing the jury that a violation of the | elevator 
regulations rendered the defendants negligent per sb. 

Respectfully submitted, i 

ALVIN L. NEWMYER 
DAVID G. BRESS I 
Attorneys for Defendants 







28 


S. LYON AND B. B. H. LYON VS. CINDKELLA DAVIS. 


Service of copy of the foregoing Assignment of Errors 
acknowledged this 16 day of September 1936. 

W. GWYNN GAEDINEE, 
by service on 7. Bolotin 1, 

LB. 

' Attorney for Plaintiff 


Memorandum 

OCTOBEE 12, 1936. 

Time to file transcript of record in United States Court 
of Appeals for the District of Columbia, extended from time 
to time to and including January 7, 1937. 

32 District Court of the United States for the District 

of Columbia. 

January Term 1937 

Proceedings before the District Court of the United States 
for the District of Columbia, holding Motions Court and 
Circuit Court Division Numbers One, Two and Three in and 
for the District of Columbia, commencing the first Tuesday, 
it being the 5th day of January A. D., 1937. 

I 

Tuesday, January 5, 1937. 

By order of the Associate Justices, Jennings Bailey, 
Jesse C. Adkins, Joseph W. Cox and F. Dickinson Letts, of 
the District Court of the United States for the District of 
Columbia, these Divisions are opened by proclamation of 
the United States Marshal, pursuant to rule of Court. 
********* 

Come now the parties hereto by their respective attorneys 
of record, and, thereupon, the defendants by their attorneys 
present to the Court their bill of exceptions taken at the 
trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of record, nunc pro 
tunc, which is, hereby, accordingly done. 

By GOEDON, 
Justice. 
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Designation of Record 


Filed July 21 1936 


Come now the defendants, Simon Lyon and Riitherford 
B. H. Lyon, and designate the following as parts of the rec¬ 
ord to be included in the transcript of record herein on ap¬ 
peal : 

1. Declaration (filed May 12, 1934) | 

2. Demurrer to declaration (filed July 2, 1934) 

3. Memo: Order overruling demurrer to declaration 

(Letts J.) October 2, 1934 | 

4. Pleas to declaration (4) Filed Nov. 1, 1934 ' 

5. Memo: Order overruling motion to strike first plea 

(Nov. 28,1934) | 

6. Memo: Order overruling demurrer to second hnd third 

pleas (Nov. 28, 1934) | 

7. Memo: Order sustaining demurrer to foprth plea 

(Nov. 28, 1934) | 

8. Issue joined (Dec. 5, 1934) | 

9. Memo: Order of Court, Jan. 21, 1935, granting plain¬ 
tiff’s motion to advance case for trial | 

10. Motion of plaintiff for leave to file amended second 
count to declaration. 

11. Memo: Points and authorities in opposition to motion 
for leave to file amended second count to declaration (filed 
May 10, 1935) 

12. Amended second count to declaration (filed vith leave 
of court. May 10, 1935) 

13. Pleas 5 and 6 filed by defendants (filed May 

34 24, 1935) I 

14. Motion of plaintiff to strike pleas 5 and 6 to 
amended second count of declaration (filed June 4, 1935) 

15. Memo: Opposing points and authorities to tnotion to 
strike pleas 5 and 6 to amended second count (J&led June 
10, 1935) 

16. Memo: Order of court June 12, 1935 overruling mo¬ 
tion to strike pleas 5 and 6 to amended second count 

17. Memo: Issue joined on pleas 5 and 6 (June 14, 1935) 

18. Memo: Jury sworn to try issues on January- 23, 1936 
and respited from day to day to January 30, 1936. 

19. Verdict of jury for plaintiff against defendants for 

$6,000. I 
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20. Motion for new trial filed by defendants, February 4, 
1936. 

21. Memo: Opposing points and authorities to defen¬ 
dants’ motion for new trial filed February 10, 1936. 

22. Memo: March 26, 1936, motion for new trial argued 
and submitted. 

23. Order of court overruling motion for new trial on 
June 20, 1936. 

24. Entry of judgment on verdict for plaintiff against 
defendants for $6,000 and costs on June 29, 1936. 

25. Memo: Appeal noted in open court on July 2, 1936 
from judgment of June 29, 1936. 

26. Memo: Supersedeas bond fixed at $7,000 by 
35 the court on July 2,1936. 

27. Memo: Supersedeas bond in penalty of $7,000 
approved and filed on July 8, 1936. 

28. Memo: Motion to extend time to file bill of exceptions 
to August 10, 1936 by consent granted on July 9, 1936 

29. Assignment of Errors 

30 Bill of Exceptions 

31. This designation. 

ALVIN L. NEWMYER 

DAVID G. BRESS 
Attorneys for Defendants 

Service of a copy of the foregoing designation of record 
acknowledged this 21 day of July, 1936. 

W. GWYNN GARDINER 
11 B 

Attorney for Plaintiff 


36 District Court of the United States for the District 

of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 35, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
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I 

part of this transcript, in cause No. 83999’ at Law, wherein 
Cindrella Davis, Administratrix of the Estate of Frederick 
Davis, deceased, is Plaintiff and Simon Lyon and Ruther¬ 
ford B. H. Lyon are Defendants, as the same remains upon 
the files and of record in said Court. ! 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City; of Wash¬ 
ington, in said District, this 6th day of January, i937. 

- C. E. STEWART,! 

(Seal) Cl^rh. 

37 Endorsed: United States Court of Appeals for the 
District of Columbia Piled Jan 6—1937 | Moncure 
Burke, Clerk : 

District Court of the United States ; 
for the District of Columbia I 

Law No. 83-999 

! 

Cindrella Davis, Administratrix of the estate ’ of Fred- 

ERICK Daves, Deceased, Plaintiff 

vs I 

Simon Lyon, et al. Defendants. 

I 

Bill of Exceptions i 

Be it remembered that at the trial of this case, liefore Mr. 
Justice Peyton Gordon and a jury, duly impanelled and 
sworn to try the issues herein, w’hich trial was begin on the 
23rd day of January 1936 and thereafter was further pro¬ 
ceeded with. The following witnesses were offered for and 
on behalf of the plaintiff: 

Frederick C. Hess was called as a witness for ^nd on be¬ 
half of the plaintiff and testified that he is an inspector of 
elevators employed by the District of Columbia government 
and that on August 22, 1932 he first inspected th^ elevator 
on the premises located at 1005 E. Street, Northwest, in 
the District of Columbia; that to the knowledge of the wit¬ 
ness there was no record in the District Building of any 
elevator being located in premises 1005 E. Street, North¬ 
west, and that there was no record or report ever!sent in to 
the government that there was an elevator in that;premises, 
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nor liad there ever been any request for an inspection of 
any elevator in that premises, hut that the witness decided 
to go into said building one day to see if they did have an 
elevator therein, and upon finding one in said build- 

38 ing examined said elevator, which was on August 22, 
1932; the witness was thereupon asked on direct ex¬ 
amination as to the nature and result of his examination of 
the elevator on the said 22nd day of August 1932, to which 
objection was interposed by the defendants and overruled by 
the court with an exception to the defendants. The grounds 
of the objection by the defendants vras that the question re¬ 
lating to the condition of the elevator in August 1932, which 
was two years prior to the accident was incompetent, there 
being no showing that these defendants vrere the owners of 
the building at that time. In answer to the question the 
witness stated that he found a hand power elevator there 
of the traction type, that is, the same cable that lifts the car 
is the same cable that lowers the weight. There is a cable 
hooked to the top of the car w’hich goes up and goes over 
a big wheel which is grooved and that in turn goes down 
and is attached to a weight that is in the bottom which 
counter balances the car w’hen they pull it up and down 
from the operating wheel which they pull by hand. This 
causes the wheel to turn and raise or lower the car The 
witness thereupon used a certain report, which was a re¬ 
port that he made to the Inspector of Buildings concerning 
the condition of the said elevator, to refresh his recollec¬ 
tion and stated that he required in said report to the ele¬ 
vator department that a ‘‘govenor-operated safety or 
speed retarder’’ be provided, all of which was admitted 
over the objection and exception of the defendants on the 
ground previously stated. Over the same objection and 
exception witness stated that he recommended regulation 
hoistvray gates; witness stated that this requirement was 
on account of Municipal Regulations, which are Rule 610 
and Rule 611 of the Elevator Regulations and which witness 
stated over the same objection and exception was required 
for that type of elevator. Thereupon the defendants ob¬ 
jected on the ground that the regulations were not otfered 

in evidence. Defendants further objected to ques- 

39 tioning the witness regarding compliance with cer¬ 
tain Municipal Regulations without those regulations 
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being in evidence. Whereupon the court considered the 
admissibility of the regulations which are as follows: 

‘‘Kule 610. Hoistway Doors. 

(a) All door openings to hand-power elevatot hoistways 
shall be protected by fire doors. No glass shall be per¬ 
mitted in such doors, except a panel glazed with not less 
than % inch wired glass and not exceeding two ;(2) square 
feet in area. Such doors shall be of metal, K^lamein, or 
of other approved construction and shall be set in masonry 
walls or in steel bucks. Care shall be exercised to insure 
that all such doors shall fit the openings as closely as prac¬ 
ticable. Such doors shall be hung for horizontal or vertical 
sliding or for slide-swing operation. (1) 

(b) No automatic fire door the functioning Of which is 

dependent of the action of heat shall lock any landing open¬ 
ing in the hoistway inclosure of any hand-power elevator 
nor any exit landing from any hoistway landing door to the 
outside of the building. (0) I 

(c) The distance between the hoistway side of the land¬ 
ing door opposite the car opening and the hoist\^ay edge of 
the landing threshold shall not be more than 4 inches. If 
the doors slides in two or more sections, the 4 inch dimen¬ 
sion applies to that section which closes against the door 
jamb or sill. (2) 

(d) Hoistway doors shall be arranged to be opened from 
the hoistway side by hand, except when lockbd ^‘Out of 
Service.’’ Neither the main exit doors nor the doors at the 
lower terminal landing shall be locked “Out oip Service.” 
( 0 ) 

(e) The hoistway doors shall be arranged so 

the car platform is at or near the landing the doors cannot 
be opened from the landing side except by a ke;^ or special 
mechanism. (0) | 

(f) Provision shall be made to open terminal landing and 

main landing doors from the landing side by pieans of a 
key or special mechanism. (0) ! 

Rule 611. Hoistway Gates. ! 

(a) Landing openings in existing hand-power elevator 
inclosures shall be protected with doors conforming to the 
requirements of Rule 610 above or shall be provided with 
safety gates conforming to the requirements of this rule, 
except that landing openings in the outside wall of the 


that unless 


I 
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building shall be protected with doors conforming to the 
requirements of rule 610. (0) 

(b) All gates shall move in guides and shall withstand 
a force of 75 pounds applied perpendicular to the gate at 
any point without permanent injury and without the gate 
being sprung from its guides. (0) 

(c) Such hoistways gates, made of grille, lattice, 
40 or other open work, shall reject a ball 2 inches in 
diameter. (0) 

Exception: Horizontal collapsing metal gates 

(d) Gates shall extend from the landing threshold to a 
height of at least 5 feet 6 inches and shall be set within 4 
inches of the hoistway edge of the landing sill, unless lack 
of headroom makes gates of this height impracticable. 

In this case the gate shall be not less than 42 inches high, 
set back at least 12 inches from the landing threshold. 

Where lack of headroom precludes the use of a standard 
gate at the lowest landing, the bottom rail of the gate may 
be placed not more than 18 inches above the floor. (0) 

(e) Full automatic gates will be permitted only at ter¬ 
minal landings. Gates at all other landings shall be for 
self-closing or semiautomatic operation. (0) 

(f) The hoistway gates shall be arranged so that unless 
the car platform is at or near the landing the gate cannot 
be opened from the landing side except by a key or special 
mechanism. (0) 

Exceptions: Full automatic gates at terminal landings. 

Rule 10. It shall be the duty of the owner, person or cor¬ 
poration having the beneficial use of such elevator, esca¬ 
lator, or dumb vraiter to make application for registration 
and periodic inspection by the inspector of buildings or 
his assistants, and to maintain in proper working order all 
parts of such installations. 

In addition to the foregoing regulations Rule 12 was like¬ 
wise considered by the court, which rule provides as fol¬ 
lows : 

Rule 12. New and Old Installations (Application of Key 
and Figmres). q 

(a) After the date on which these regulations became 
effective, all new construction-, reconstruction, alterations, 
and repairs shall conform to its provisions. Equipment 
installed prior to that date need not, however, be modified 
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i 

to conform to these regulations except where required by 
the key figures. These key figures are indicated in heavy 
type in parentheses after the paragraphs, and their appli¬ 
cation shall be as defined below. 

(0) To be applied on or before such dates as specified by 
the Inspector of Buildings. 

(1) Not to be applied to existing installations^ 

(2) To be applied to existing installations only to the 

extent ordered by the inspector of buildings, in pompliance 
with these regulations. | 

(3) To be applied to existing installations when the next 
renewal of cable or other parts atfected is madej. 

Thereafter the following occurred: I 

^ ‘ The court. Rule 610, page 107, of the Elevator Regula¬ 
tions of the District of Columbia, effective May 1, 1930, 
applies to ‘Hoistway Doors,’ and Rule 611, page 108, 
41 to ‘ Hoistway Gates. ’ At the end of each paragraph 
is a key number or figure. i 

The specific provisions that we have in mind at the mo¬ 
ments are e and f of Rule 610. At the end of eich of these 
is the key figure (0); and at the end of all the lettered para¬ 
graphs in Rule 611 wherein a key figure is present, the key 
figure is (0). 

At page 9 of the said book of regulations is Rule 12, en¬ 
titled “New and Old Installations (Application bf Key Fig¬ 
ures).’ Section a of Rule 12 provides in part tl^at “Equip¬ 
ment installed prior to that date ’—that is, the elective date 
of the regulations. May 1930—‘need not, howevpr, be modi¬ 
fied to conform to these regulations except wh^re required 
by the key figures. These key figures are indicated in heavy 
type in parentheses after the paragraghs, and their appli¬ 
cation shall be as defined below. 

‘ (0) To be applied on or before such dates as specified 
by the Inspector of Buildings.’ 

It is represented that the elevator in question was con¬ 
structed prior to May 1, 1930. The inspectiop which the 
present witness is testifying about was madb in August 
1932. The accident in suit occurred on December 29, 1933. 

The court holds that as this elevator was constructed and 
installed prior to May 1, 1930, sections 610 andj 611 are not 
applicable unless made applicable by the provisions of said 
rule 12. 
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Whoever was the owner of the building in which the ele¬ 
vator was installed at the time of the happening of the acci¬ 
dent was responsible for the condition of the elevator at 
that time. It was the duty of such owner to see that the 
said elevator was constructed, equipped and operated in 
compliance with the regulations; and if the building in¬ 
spector specified’ to the prior owner of said building that 
certain repairs should be made or equipment should be in¬ 
stalled, the court holds that that required compliance with 
the regulations just as though the regulations had been 
amended in that regard; and it was the duty of the subse¬ 
quent owners to see to it that the elevator was con- 
42 structed, repairee, equipped and operated in accor¬ 
dance with the regulations. 

Mr. Newmyer. We would like to note an objection to 
this evidence and to note an exception to your Honor’s 
ruling. 

Mr. Bress. The objection is based on the ground that 
the regulations which are pleaded in the declaration and 
which have been discussed at the bench, must be regarded 
together with the key numbers which each regulation refers 
to; and'that those key numbers provide in effect that the 
subsequent installations or changes in the elevators are to 
be determined by the elevator inspector’s office, and do not 
apply to the present defendants in this case unless such 
notice to comply with such changes is actually given to the 
present owners, it being admitted that the present owners 
did not become such until more than a year after the notice 
from the inspector’s office to the previous owners. 

We likewise support our exception on the following 
grounds: that in the absence of any showing that the 
premises were occupied or were to be used, that the com¬ 
pliance with the regulations is not necessary when the 
premises are vacant, as the proof will show in this case 
and as alleged in the plaintiff’s own declaration.” 

The witness thereafter testified over the same objection 
and exception that after his inspection of the premises on 
August 22, 1932, he ordered the certificate to be held on ac¬ 
count of lack of code requirements; that he found that there 
was no governor or governor operated safety or speed re¬ 
tarder. On motion by the defendants the testimony of the 
witness' concerning the lack of a governor or governor 
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operated safety or speed retarder, was stricken by the 
court from the record. | 

That witness wrote out a report, which he handed to his 
superior in the Elevator Department, calling upon the own¬ 
ers of the building to ^Provide regulatioii hoistway 
43 gates, page 108, rule 611, paragraph A to F’, and 
that in addition to that he called upon them to enclose 
the unused sides of the hoistway, page 103, rule 601; that 
by ‘‘called^’ witness meant that he wrote out a report and 
handed the report to his Chief, with a notation bn said re¬ 
port that a sixty day allowance be given to the owners to 
comply with the regulations. That the chief of His depart¬ 
ment at the Elevator Inspector’s OfiSce gave it to a stenog¬ 
rapher to write out the report but that the witness had 
nothing to do with the writing of the stenographic report 
nor with the sending of any notice of any notice ijo the then 
owner of the building; that the only thing the vfitness did 
was to request his department that it be done.! Witness 
does not know what was done thereafter. On Ndvember 4, 
1932, witness again inspected the premises to njiake a re¬ 
check of the conditions which he had reported and found 
the same condition to exist at that time. I 

The witness thereupon produced a copy of a certain let¬ 
ter dated August 24, 1932 addressed to J. Baumgarten 
which was marked plaintiff’s exhibit for identification No. 
1. The letter was from the elevator inspector’s office and 
prior to its being marked for identification counsel for 
plaintiff asked ‘‘Q. Did you send—^Is this an official record 
of the office?” and witness answered ‘^Yes”. Wjitness did 
not know or see whether the letter was sent out ^nd which 
was not written by the witness, but which the witriess stated 
was taken from his, the witness’ report. The withess stated 
that from his observation of the carbon copy of the letter 
in his possession while on the witness stand, he hoticed the 
initials D. T. at the foot thereof which indicated that the 
letter was written by Mr. Douglas Tepper, a former clerk 
in the Elevator Inspector’s Office. Witness stated that he 
marked on the carbon copy subsequently on November 4, 
“Work not done. Send second notice”, which was marked 
by witness after his inspection of the premises op Novem¬ 
ber 4, upon finding that the work as ordered had not been 
done, at which time the witness talked to a Mr. Balumgarten 







38 S. LYON AND B, B. H. LYON VS. CINDKELLA DAVIS. 

on the premises. At the time of the witness’ conversation 
with Mr. J. Baumgarten on November 4, witness had 

44 vdth him at that time the copy of the aforesaid letter, 
of August 24, 1932; and that after talking to Mr. 

Baumgarten witness stamped on his copy of the letter of 
August 24, “Work not done. Second second notice. 11-4- 
32. F. C. H. Inspector”: that the initials “F. C. H.” were 
those of witness. The witness in reading from another 
check-up report stated that he next saw the premises on 
February 25, 1933 and at that time found that the door to 
the building through which he had been going into the 
building was locked and was not able to get in, but that he 
afterwards found another door through which he did not 
enter and that he went there again on October 5, 1933 but 
did not get in at that time because the door through which 
he had been going into the building was locked. The next 
time the witness visited the premises was on January 2, 
1934, which was after the accident. The condition which 
the witness found on January 2, 1934 was the same except 
that a material change had taken place for the worse. The 
rod which actuates the cam that in turn actuates the door 
to open the door for the car to come down through had been 
broken which break to the best of the judgment and ability 
of the witness had not existed for over ten days due to the 
fact that the break in the cam which was of cast iron showed 
a brilliant effect like tinsel indicating that it was a freash 
break. The horizontal door within the elevator shaft of 
which there were two, one of them was tied up. Witness 
returned to the premises on January 4, 1934 and sealed the 
elevator to prevent its further operation unless the seal 
was broken. Thereupon counsel for plaintiff offered in 
evidence the letter dated August 24, 1932, which was ob¬ 
jected to by the defendants, counsel for plaintiff stating 
that this was the letter “which the witness says he had 
with him, when he talked to Mr. Baumgarten on the 4th day 
of November 1932, and which has his stamp on it, which he 
savs was made at that time when he talked with him. It is 
an official record.” 

Mr. Newmyer. We object to that. 

45 The court. The objection has been, Mr. Gardiner, 
that the letter was not sent to Baumgarten and the 

fact that he had the letter with him would not indicate that 


S. LYON AND R. B. H. LYON VS. CINDRELLA DAVIS. 


39 


Baumgarten had seen the letter or had gotten tlie letter.” 

The witness was thereupon asked concerning! any con¬ 
versation which he may have had with Mr. Baumgarten, 
and witness stated over objection and exception to the de¬ 
fendants that Mr. Baumgarten told him that h^ had re¬ 
ceived the original copy of the letter, which letter was 
thereupon read to the jury and received in evidence as 
Exhibit No. 1 over the objection and exception of the defen¬ 
dant, which said letter contained the following: ; 

^‘Mr. J. Baumgarten—Hand-power freight elejv^ator No. 
1—Provide governor operated safety or speed i retarder. 
Page 110, Rule 618, paragraph (c). Provide overhead grat¬ 
ing, page 107, Rule 607, paragraph (a). Provi4e 58 ver- 
ticle iron bars, 10 inches apart on all hoistway windows or 
provide warning sign. Page 105, Rule 603, paragraph (b). 
Provide regulation hoistway gates. Page 108, Rule 611, 
paragraph (a). Display proper inspection certificate. 
Provide top for cars, page 109, Rule 615, paragraph (d). 
Enclose unused side of car to regulation height. Page 109, 
Rule 615, paragraph (a). Enclose unused side| of hoist¬ 
way, Page 103, Rule 601, Paragraph (a). Sixty days.” 

Mr. Newmyer. Now, we object to it on the ground that 
any discussion he may have had with Baumgarten is no 
evidence that Baumgarten owned the property,! and cer¬ 
tainly no evidence against these defendants as subsequent 
owners of the property. It would be pure hearsay. 

The court. That really will develop into a question of 
law. . 

Mr. Gardiner. We will prove that he had it. | 

Mr. Newmyer. Your honor will allow us an exception, 
and we will come to that later? | 

The court. That is being admitted, which I think will 
save bringing the clerk here that mailed that Ijetter and 
stamped that letter and so forth. It has just the same ef¬ 
fect as though somebody had said, “I handed Mr. Baum- 
o* arten that letter.” i 

o 

Mr. Gardiner. Exactly i 

The court. And Baumgarten said he got the original. 
Mr. Gardiner. All right. Will you mark this? It is in 
evidence now. I 

The foregoing letter was dated August 24, 1932 and had 
in addition thereto a notation upon the same ‘‘^York not 
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done. Send second notice. November 4, 1932. F. C. H. 
Inspector. D. T. Reinspection date 11-3-32.’’ The pages 
and rules in the letter had reference the Elevator Regula¬ 
tions in the District of Columbia Building Code. Witness 
defined a hoistway door to mean a door within the well or 
elevator shaft in which the elevator moves up and down. 
The inspection which the witness made of the premises 

herein was made of his volition and not bv anvone’s re- 

•> «> 

quest, and it was only by accident that he happened to pick 
that elevator in determining whether or not there vrere any 
elevators in the District of Columbia that had not been in¬ 
spected. The horizontal door or a hoistway door to 
46 the best of witness’ knowledge serves the function 
of merely keeping down drafts so that the building 
can be heated throughout, which is the only reason witness 
knows' of putting the horizontal or hoistway doors in ele¬ 
vators. When the elevator goes up and before it gets to 
the top the elevator hits a couple of cams and these cams 
work in conjunction with the operation of the car, and when 
those doors go up, then the cam causes the doors to lower 
or open. The horizontal or hoistway doors are not to pre¬ 
vent people from coming in or anything like that. The 
other door is a verticle door and in a sense is a guard and 
is about three and one-half or four feet high, which does 
not comply with the regulations for that type of car. There 
was a wall or enclosure of about three and one-half or four 
feet high all around the elevator hoistway in a vertical posi¬ 
tion with a door opening to the hoistway. These vertical 
doors are separate and distinct, from the horizontal or 
hoistway doors within the elevator shaft. The inspection 
which the witness made on January 2, 1934 indicated that 
the vertical door that swings out as a guard to the elevator 
was tied back and was open. This condition of the vertical 
door to the elevator being open and the inner or hoistway 
door being tied back was the condition which the witness 
found after the accident. The construction of the elevator 
was not such that permitted the vertical door to open auto¬ 
matically although the hoistway doors were constructed 
to work automatically. The elevator was a platform ele¬ 
vator and not one provided with a cage. The shaft was 
enclosed partially between the floors. The witness de¬ 
scribed the difference in the protection around the ele- 
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vator shaft on the other floors of the building as compared 
with the ground floor, on the upper floors there I being a 
work bench shoved up to the edge of the shaftwayi used as 
an enclosure from that side. The witness further described 
the vertical door as being a vertical swinging door in 
47 back of which is the well hole with the hoistway doors 
that close down to each floor level and open up at 
each floor level as the elevator comes to it or descends to it. 
The vertical door takes up a part of one side of the I elevator 
shaftway, the remainder of that side which is the south 
side is composed of a solid wooden enclosure abbut four 
feet high followed on all the other three sides surrounding 
the shaftway. That the first time witness went to the 
building he found the elevator door open and cajlled Mr. 
Baumgarten’s attention to that. 

On cross examination the witness drew a diagrapa of the 
description of the elevator in which he describe^ a flat- 
platform elevator with a cross-piece at the top cbnnected 
by fastenings from the cross-piece to the base platform, 
and that the elevator was not enclosed. From the cross¬ 
piece on the top of the elevator is attached the cable which 
goes up over the wheel at the top of the building. | That in 
order to walk into the elevator one would have to open a 
vertical door, which witness described as a swinging door, 
which was attached to the front of the hoistway; when this 
door was open one steped onto the elevator platform, if the 
elevator was not at that floor that the elevator i was not 
closed solidly on all sides, but did have a top and had up¬ 
rights on either side connecting with the top piece; that 
there was no roof to the elevator, but it had a cross section 
upon which cables were suspended. The elevator! was one 
operated as a dumbwaiter would operate, by pulling a cable. 
The elevator is operated by a person standing on!the floor 
outside of the elevator shaftway by pulling on the cable, 
which is operated by gears and thereby causing the elevator 
to move. The elevator was used for hauling matbrial. It 
was not a passenger elevator. On the occasion -When the 
witness examined the vertical doors to the elevator shaft 
there was nothing broken on it, but it was open, and that 
door was not directly connected with the elevator except 
that it furnished an entrance way to the elevator if 
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48 the door was open and it was a protection to the 
hoistway. Witness was shown plaintiff’s exhibit 'No. 

1 consisting of the letter of August 24, 1932 and he stated 
that he did not know whether J. Baumgarten was then liv¬ 
ing or had been dead for a number of years, but that he did 
know that the man he spoke to on the premises, when he 
had the copy of the letter with him, was named Baum¬ 
garten, and that that man said his name was J. Baum¬ 
garten, because he asked that man to give him his initials 
and that man stated “J. Baumgarten” and that man told 
him to address the letter to J. Baumgarten, and that the 
letter, as a matter of fact, was addressed to Mr. J. Baum¬ 
garten, 1005 E. Street, Northwest, and that witness knew 
that it was Mr. Baumgarten that he was talking to. 

After the inspection in August of 1932 when the witness 
recommended providing speed regulators to comply with 
the regulations that had to do with the regulations which 
is designed to protect and avoid accidents while the elevator 
itself was in operation. Witness also recommended in his 
report after the inspection in August 1932 that overhead 
grating be provided, which is designed to protect parts that 
might fall or break off from coming down the shaftway 
and hitting someone while they are loading on top of the 
elevator. Likewise when the witness recommended that 
vertical iron bars on all hoistway windows or provide warn¬ 
ing signs be required that this requirement was designed 
in case of fire so that firemen throwing a ladder to the 
window would meet the vertical iron bars. As an alternate 
for this the warning could be placed instead, which warning 
sign would state ‘‘Elevator Hoistway”. These require¬ 
ments would have nothing to do with respect to an accident 
that occurred from somebody walking into the first floor 
elevator shaft. Nor would any of the other regulations, 
which the witness spoke about, have anything to do with a 
person walking onto the first floor and into the elevator 
shaft. Witness further stated that if those regula- 

49 tions had been followed the accident could still have 
occurred. The witness likewise stated that he rec¬ 
ommended providing the regulation hoistway gates, which 
the witness stated were required under Rule 611 (herein¬ 
above quoted) and the witness read the regulation covering 
this provision. Rule 611 providing that landing openings 
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in existing hand-power elevator enclosures shall | be pro¬ 
tected with doors conforming to the requirements of Rule 
610 which referred to fireproof doors. The said regulation 
further provided that safety gates conforming with the 
requirement of the Rule should be provided. That this par¬ 
ticular regulation also stated that the elevator shall be 
provided with safety gates conforming to the requirements 
of this rule’’, and that this rule does not only pertain to 
fireproofing, but pertains to all of the gates mentioned in 
Rule 610, which rule is embodied in Rule 611 aild which 
refers to the fireproofing of the base of them. In Response 
to a question as to what the witness wanted the ojwners to 
do with respect to the floor where the accident happened 
which had to do with the regulation, witness replied that 
he wanted them to put up a five foot six inch gat0 because 
the gate that was around the shaft was not that high, and 
the reason why the regulation provided a gate to be that 
high was to prevent people from sticking their heads into 
the shaft and looking up and down and getting hij:. In re¬ 
sponse to the following question the following answer was 
given: Q. But so far as preventing him from walking into 
the open shaft of the elevator if the gate was open, it didn’t 
make any difference whether it was this high or whether it 
was any higher, did it? A, Well, if the gates were installed 
as called for, that gate would not be open. It would auto¬ 
matically close itself. It was a semi-automatic gate. The 
elevator in this case did not have a landing opening in the 
outside wail of the building as contemplated by Section a 
of Rule 611 and none were required. Wit- Witness wanted 
automatic gates installed. The next provision which 
50 is in the witness’ recommendation was to ^splay a 
proper inspection certificate which meant i that the 
elevator should have on the inside of it a certificate showing 
the fact of its inspection and that in order obtain such a 
certificate there would have to be a compliance |with the 
regulation before its issuance. The provision of the in¬ 
spection certificate was not designed to prevent ^ person 
from walking into the open shaft, but was designed to show 
the date of the inspection, the date of expiration, ;which on 
a hand car is inspected every six months. The (Certificate 
would likewise show the capacity of the car. '|Dhe next 
provision the witness recommended was to provide a top 
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for the car, and in addition to that to enclose the unused 
sides of the car to regulation height, which referred to the 
sides of the platform car. There are three unused 
sides of a car, which are the sides not used for gaining 
entrance thereto, but the enclosure in this regard did not 
refer to the lower level of the rail or wall surrounding the 
hoistway but only to the car platform itself. The enclosure 
of the unused sides of the car was not designed anvwav to 
prevent a person walking through the used entrance to the 
shaft. The witness was thereupon shown plaintiff’s exhibit 
No. 3 consisting of a photograph of the outside of the 
building at 1005 E. Street taken in January 1934 when the 
witness had visited the premises. The accident occurred 
on the ground floor of the building which is on a level with 
the sidewalk. The picture further showed that the building 
had a second floor and a third floor. The show windows on 
the ground floor which were vacant had signs on them ^‘for 
lease” or ^^for rent”; likewise on the side there was a sign 
of ^‘Kuzicka”. The witness was not able to state how old 
the elevator in the premises was, but characterized it as an 
obsolete type freight elevator, which had been there for a 
number of years. When the witness made his first inspec¬ 
tion of the premises in August 1932 after which he wrote 
the letter, the first floor premises were being occupied by a 
rubber stamp making place and where metal stamps 
51 were also made which displayed a sign on the outside 
of the building ‘‘J. Baumgarten & Company. Rub¬ 
ber Stamps, Seals, etc.” That was the business that was 
being conducted there in August of 1932. When the wit¬ 
ness next went to the premises on November 4, 1932, the 
premises were still occupied in the same manner and the 
same business was conducted there. Witness did not go 
there after the visit in November 1932 until February 25, 
1933. When the witness went there on February 25, 1933, 
witness found that the first floor was vacant and reported 
that the ‘‘building was vacant and locked”. Witness indi¬ 
cate on the photograph the description of the premises as 
follows: There are two bay windows on the front of the 
building with an entrance between the two windows into 
the store premises on the ground floor. That when he first 
went to the building he entered by the door between those 
two bay windows and the second time he went in the same 
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way. To the east of the east bay window is a door and 
short hallway leading to a stairway leading to the second 
floor. In this short hallway, which is adjacent to the stair- • 
way, there is a door on the west side of the hallway which 
leads into the store premises on the first floor. At | the time 
the witness went there when the premises were vacant, he 
did not go through the side entrance, and did not go in be¬ 
cause the windows were all dirty and there didn’t seem to 
be any activity there. Witness again went to the jpremises 
in October 1933 and found them in the same condition, va¬ 
cant and unoccupied. On both of the occasions in February 
1933 and October 1933 witness tried to look through the 
center window and on neither occasion did he' notice the 
side entrance that leads into the hallway and upstairs on 
the east side of the building, immediately east ofi the east 
bay window. Not until after the accident did the witness 
discover that there was a door from the hallway leading to 
the ground floor premises. To the best of witness’ knowl¬ 
edge from February 25, 1933 when he first observed 
52 the premises to be vacant until the time of! the acci¬ 
dent the first floor or ground floor premises were 
just a vacant building and nobody occupied or used it. In 
response to a question as to whether or not there!was per¬ 
sonal notice served on either of the defendants with respect 
to the deficiencies in the elevator recited by the witness, 
the witness replied that he never knew of the defendants 
until they were brought up by the occurrence of | the acci¬ 
dent. No records in the office to the witness’ knowledge 
shows that any notice was ever given to the defendants, 
nor do the records show any application for a request for 
an inspection or that there was an elevator on these prem¬ 
ises at any time, although the elevator had been Ithere for 
a great number of years. There was never any permit 
issued for this elevator nor does the elevator inspector’s 
office show any record of any application for a permit or of 
the existence of this elevator. i 

The break which the witness observed in the jcast iron 
cam in the horizontal door was a fresh break and had not 
been there over ten days. The horizontal door$ situated 
in the elevator shaft opened like an old-time cellar door 
opening from the center in two equal parts to the mdes, and 
when the elevator was up above the first floor those two 
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parts would come down to form a base even with the floor 
level of the first floor, and elevator men have always as¬ 
sumed that the purpose of having that base there in the 
elevator shaft was to prevent a draft and provide for heat¬ 
ing. Because the cast iron cam was broken, the result was 
that when the elevator would come down and hit the cam, 
the cam on that side would not operate to lift up that side 
of the floor. The side in which the cam was broken was 
found by the witness to be tied back. The fact that it was 
tied back indicated that it was done wrhen the elevator was 
up above the first floor. The fact that one of the horizontal 
doors was tied up and stayed in that position did not pre¬ 
vent the operation of the elevator up and down but 
53 presented that hazardous condition. It prevented 
that side from coming down. The operation of the 
elevator after the one door was tied back would cause only 
one-half of the floor space to be covered by the other half 
door. The door to the elevator shaft swung outward. The 
fact that the door swung out was in accordance with the 
regulations so far as that is concerned but the door was 
not a regulation door. It was not as high as the regulations 
call for, but it did swing out in the right direction. When 
the witness noticed the horizontal door forming half of the 
floor space within the elevator shaft being tied back and 
the cam broken was after the accident in January 1934. 
wrhen the witness saw and inspected the premises in August 
1932 and in November 1932, while the Baumgarten store 
was actually in the premises, witness did not see any condi¬ 
tion such as that on the premises at that time. At the time 
of those inspections the elevator was in perfect condition, 
so far as operating was concerned. If the cam had been 
broken in November 1932 it would have shown some dis¬ 
coloration to the extent which it did not show, but rather 
showed according to its condition and appearance that the 
break must have occurred within ten days. Witness fur¬ 
ther stated that he wanted to require a complete change in 
the swinging door which leads to the elevator shaft by hav¬ 
ing in its place an automatic door which, when the car is at 
the floor level, can be opened and slid up, and vrhen the car 
is moved away from the floor level there is a little release 
that works when the car gets off the little release cam and 
the door automatically comes down in a closed position. 
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The reconunendatiorL of the witness was to put! in an en¬ 
tirely different type of door or gate which would he a regu¬ 
lation gate, to comply with the regulations, which went into 
force subsequent to the installation of the elevator. 

Thereupon, Mr. Donald Stubbs was called at a witness 
for and on behalf of the plaintiff and testified that on De¬ 
cember 29, 1933 he was an interne at Emergency 
54 Hospital and that he examined Frederick Davis, the 
deceased. Thereupon counsel for defendants con¬ 
ceded that the boy was killed as a result of the accident and 
that he died at six P. M. at Emergency Hospii;al shortly 
after the accident. The witness could not state; what was 
the cause of the deceased’s death. Witness did examine the 
boy, however, while he was alive and witness’ opinion was 
that the boy died from an intra-cranial hemorrhage and 
pulmonary edema. The deceased died thirty minutes after 
he arrived at the hospital. i 

Dr. C. J. Murphy was thereupon called as a fitness for 
and on behalf of the plaintiff and testified that he is a 
deputy coroner for the District of Columbia and made an 
autopsy of the body of the deceased on December 30, 1933 
and found on examination of the skull that there was no 
fracture nor any evidence of intra-cranial hemorrhage, but 
that he had a fracture of the second cervical vertebra with 


displacement of the fragments and severance of the spinal 
cord. The cause of the death was fractured vertebra and 
severance of the cord better known as a broken' neck. 

Thereupon Raymond C. Williams was called as a witness 
for and on behalf of the plaintiff and testified that he is a 
member of the bar of the District of Columbia ahd is a title 
examiner, and at the request of counsel for plaintiff made a 
search in the office of the Recorder of Deeds as tb the owner¬ 
ship of Lot 802, Square 347, otherwise known 'as 1005 E. 


Street, Northwest. Witness made his search ^ from 1930 
to the present date, that is to January 20, 193B. In 1931 
the ownership of the property was in Leopold Baumgarten, 
having a trust thereon, which was placed in 1930 recorded 
on September 3, 1930, wherein Baumgarten and wife con¬ 
veyed the property by transfer to Lyon and Prescott; there 
was also a trust placed on the property by Leopold Baum¬ 
garten and wife on September 10, 1931; to Lyon and Pres¬ 
cott as trustees to secure Minnie K. Lyon in the sum of 
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$2500; on November 6, 1931 there was a deed of 

55 trust recorded November 10, 1931 to Mercier and 
Moyer, trustees to secure the Franklin National 

Bank in the sum of $13,000 in one note; there was likewise 
of record two leases, dated February 23,1932 and the other 
dated May 9, 1932 both from Leopold Baumgarten to 
Joseph Ruzicka; there was a trustee’s deed dated October 

6, 1932 recorded on October 7, 1932 wherein R. B. H. Lyon 
and Alexander F. Prescott as trustees conveved to Ruth E. 
Angelo for a recited consideration of $100 sold to the said 
Angelo on October 4,1932 and recorded on October 7, 1932; 
There was a deed dated October 7,1932 and recorded April 

7, 1933 from Ruth E. Angelo to Simon Lyon and R. B. H. 
Lyon reciting the conveyance subject to a first trust of 
$35,000 and a second trust of $8,000 and a third trust of 
$1100. The deed to Simon Lyon and R. B. H. Lyon was a 
tenancv in common and was the last entrv in the Recorder 

V 

of Deeds Of&ce concerning this property. 

Thereupon James E. Silvea was called as a witness for 
and on behalf of the plaintiff and testified that he is a ser¬ 
geant in the Metropolitan Police Department and in De¬ 
cember 30, 1933 was a private assigned to the Detective 
Bureau, Bureau of Identification of the Police Department 
and that he took certain photographs requested by the 
Police Department at 1005 E. Street, Northwest; that he 
took the views and the photographs under instructions 
from Detective-Sergeant Tolset, who simply had told him 
that a man had fallen into the elevator shaft and was killed; 
the photographs were taken by the witness on the morning 
of December 30th 1933 at about ten A. M. and there was a 
police officer guarding the premises at that time; witness 
stated that the photographs shown to him for identification 
correctly represented the scenes and that the premises on 
the first floor were vacant and the premises were very dirty 
and apparently had not been used for some time, and there 
were some books l 3 dng on certain portions of the premises 
near the elevator shaft. The distance from the floor on 
the ground floor premises to the floor of the basement 

56 was approximately eight feet, which could be seen 
from the first floor looking down the shaft, and that 

the shaft went six feet beyond that and in looking down 
the shaft witness saw papers and books scattered around 
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the bottom of it; that one side of the horizontal door within 
the shaft was down and the other side of the horizontal 
door was np leaving a hole with nothing betweeii this hole 
and the fourteen feet below. Thereupon the photographs 
were offered and received in evidence without objection as 
plaintiff’s Exhibits 4 and 5. i 

Thereupon Leonard M. Johnson was called as; a witness 
for and on behalf of the plaintiff and testified that he is a 
member of the Metropolitan Police Department and that 
he arrived at 1005 E. Street, Northwest at 7:40 A. M. on the 
morning of December 30, 1933 and that from! that time 
when he arrived until the time when the photographer came 
to take the pictures nothing was moved on thel premises, 
that when the witness got there a policeman by the name of 
Galt was at the premises and witness relieved him at 8:00 
A. M. witness entered the premises in the mornihg when a 
lady opened the door for him and walked back to the ele¬ 
vator and witness noticed one of two piles of bobks sitting 
on the floor and looked into the elevator shaft a|nd noticed 
many books scattered around at the bottom of I the shaft, 
and noticed that one side of the horizontal door i within the 
shaft was closed and the other side was fastened up wit¬ 
ness then went upstairs and looked down the ^haft from 
that position and stayed there for a few minutes and then 
immediately went to the front door of the premises and 
waited there until the photographer came. Witness stated 
that the photographs represented the condition as he ob¬ 
served it at that time. On cross examination fhe witness 
stated that the first floor of the premises was a vacant 
building and had the appearance of having been vacant for 
a long time. Witness was shown another photograph show¬ 
ing the exterior of the building and identified it as a true 
replica of what he observed from the outside. Wit- 
57 ness stated that when he entered the premises when 
the lady opened the door for him in the | morning it 
was not the center front door, but the side doOr from the 
hallway; this side door leads onto the hallway or vestibule 
from which the stairway begins upstairs. "^TOen the wit¬ 
ness went to the upper floor of the premises, | that is the 
second floor, that part was occupied by a bookl)inding con¬ 
cern, but witness could not remember going to the third 


I 
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floor. The only part of the premises which the witness in¬ 
spected was the first or ground floor and the second floor. 

Thereupon William J. Liverman was called as a witness 
for and on behalf of the plaintiff and testified that he is a 
Detective Sergeant in the Detective Bureau attached to the 
Homicide Squad and that at or about 5:45 P. M. on Decem¬ 
ber 29,1933 he was advised of the accident at premises 1005 
E. Street, Northwest, and went to the address where the 
accident occurred and when he got there found the place 
was locked and guarded, and got no response to his knock¬ 
ing on the door. Witness thereupon went to Emergency 
Hospital and was informed a short time after he arrived 
there that the boy was dead. Witness then located the rela¬ 
tives and advised them of occurrence. On the following 
morning, December 30, 1933, at approximately 9:00 or 9:30 
A. M. witness went to the address and when he knocked on 
the door was let in and examined the elevator where the bov 
was suppoed to have fallen. There was a business place 
on the second floor, and the first floor was unoccupied, and 
he went to the second floor which was occupied. Witness 
entered the building by the eastermost which was the side 
door, which leads into a hallway where there is a door to the 
left hallway which opens into the first floor room; and 
straight ahead in the vestibule there is a stairway leading 
to the second floor. That the elevator is located a little 
more than half-way the building or half of that room, 
slightly to the east but almost in the center of the 
58 room. There was no approach to the elevator from 
the vestibule which leads from the easternmost door¬ 
way or entrance to the building, and the only way to the 
elevator was to enter through the door from the vestibule 
onto the first floor premises or through the center door be¬ 
tween the two bay windows in the front of the building. 
The level of the floor in the vestibule was the same level as 
the floor within the store. The steps that lead to the sec¬ 
ond floor descend onto the vestibule which is separated from 
the store by the door in a solid partition entirely separating 
the two. The stairway was about seven to ten feet beyond 
the doorway which led from the vestibule into the first floor 
premises of the store. The easternmost doorway entrance 
to the building was about five or six feet wide; there were no 
lights around the elevator when the witness arrived there 
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that morning; when the witness was there the night before 
he looked through the doorway and there were no llights on 
the first fioor at all; when the witness was there on the morn¬ 
ing after the accident he saw some globes and bulbs in the 
sockets, but none around the elevator, or none right at the 
elevator; witness looked but did not see any place for lights 
near the elevator; witness described the fioorway around 
the elevator. At the time of witness’ inspection th6 elevator 
itself was at the third floor landing, and the horizontal door 
within the shaft was pulled back and tied up with a small 
brass string and the gate entrance to the shaftway was like¬ 
wise tied back with the same type of string, and there was 
evidence of dust that had accumulated on the gate! and also 
on the string, and witness got the door back that is the half 
door that was tied back and found that quite a lot of dust 
had accumulated on the door leading him to believe that it 
had been quite some time in that condition. Witness talked 
to a lady by the name of Miss Howard on the prenbises, and 
also a gentleman in charge of the book binding business. 

Witness did not talk to either of the defendants. 


On cross examination the witness stated that the 
59 man he talked to on the premises was a man who 
operated the business on the second and third floor 
under the name of Ruzicka. The first floor premises where 
the accident occurred was a vacant store and had the ap¬ 
pearance of having been vacant for some time; the distance 
from the side door leading from the vestibule, which leads 
into the store, to the place where the elevator is |loeated is 
a distance of approximately thirty feet or more of thirty to 


forty feet to the witness’ best knowledge; the Store floor 
premises on the first floor are about twenty-eight! feet wide 
and the elevator is located about in the center of the floor 
with about twelve or fifteen feet on each side of the elevator 
to the wall and that the east side was nearer to the wall. 

Thereupon John F. Stowell was called as a witness for 


and on behalf of the plaintiff and testified that he is a com¬ 
mercial photographer and that he made certain photo¬ 


graphs of the premises 1005 E. Street, Northwest, one of 
which was taken on January 2, 1934 and other on January 


7, 1934. Witness identified the photographs which he took 
and which were previously marked ‘‘Plaintiff’s Exhibits 2 
and 3” and which were offered and received ih evidence 
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without objection. Pictures offered in evidence were photo¬ 
graphs 'of the first floor and also a photograph of the ex¬ 
terior of the building. 

Whereupon Mason L. Legate was called as a witness for 
and on behalf of the plaintiff and testified that he is a mem¬ 
ber of the Metropolitian Police Department and that on 
December 29, 1933 he was detailed at premises 1005 E. 
Street, Northwest to prevent anybody from going in there 
until the pictures had been made, and witness was there 
from midnight on December 29, 19'33 until the following 
morning at eight o^clock, when he was relieved by Officer 
Johnson. When witness arrived there about midnight he 
relieved some officer, but did not know who he was. 

Thereupon Bert Sheldon was called as a witness 
60 for and on behalf of the plaintiff and testified that he 
is a member of the Metropolitan Police Department 
and was questioned about whether or not he entered the 
premises 1005 E. Street, Northwest, on the night of Decem¬ 
ber 29,1933 and stated that he did not go into the premises, 
because he understood that the premises were locked. Wit¬ 
ness thought, however, that it was officer Legates who went 
down there that night. Witness’ first recollection of going 
there was the following day about the same time the pic¬ 
tures w'ere taken or later. The witness detailed several men 
down there that night after he had learned of the accident 
which was some little time after it occurred, but the witness 
went there on the 30th. Witness stated that the premises 
were formerly occupied by Baumgarten, a rubber stamp 
company, and that the premises on the first floor "were 
vacant, and that the door entering the premises between the 
two show windows was locked when the witness got there. 
To the east of the easternmost bay window is another door¬ 
way leading to a hallway and stairway upstairs to the Zichtl 
Company. And when entering into that doorway one could 
turn left in the vestibule and there is another door which 
could be opened that led into the vacant premises on the 
first floor. Witneses went into the vacant premises on the 
first floor through the side doorway which leads from the 
hallway, and it wasn’t very light in there and at that time 
there were no bulbs and lights in the light sockets that the 
witness could remember. The elevator on the premises is 
about thirty or forty feet back from the entrance to the 
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premises and located somewhere near the center of the 
room, but near the rear thereof. Witness described the 
horizontal doors within the elevator shaft and thought that 
both of them were open, but remembers distinctljf that one 
of them was, but could not remember whether it! was tied 
back. Witness lit a piece of paper and rolled it upl and went 
into the basement using it as a torch by going do'v^ a stair¬ 
way from the first floor of the premises to; the base- 
61 ment. The elevator at that time was at the second 


floor level. At that time it was about foreiioon when 
the witness was there, and it was daylight. Thel stairway 
leading to the basement is from the first floor preinises and 
does not lead into any hallway, but only to the ^first floor 
of the premises itself. Witness thereupon identified photo¬ 
graphs which were shown to him and explained them in the 
presence of the jury. 

Whereupon Joseph M. Brown was called as a witness for 
and on behalf of the plaintiff and testified that he ^s a Chief 
Inspector of Elevators for the District Governiflent; that 
he had on one occasion visited the premises at 1005 E. 
Street, Northwest, which was on January 2, 1934 which 
was a few days after the accident; at that time the witness 
was there was about 9:30 in the morning; witness examined 
the condition surrounding the elevator hatchway utself, and 
found that the hatchway was surrounded by al handrail 
about three feet six inches high, and the entrance to the 
elevator hatchway itself or to the elevator platform was a 
swinging gate of the same height as the handrail with a 
small latch on it, a snaplatch. At the time when the witness 
made his examination the gate to the elevator hatchway 
was closed. The horizontal doors within the hatchway it¬ 
self consisted of two doors folding from the outsidle towards 
the center of the hatchway forming a level and at that 
time witness found one door to be open and tied! back and 
the other was down in its horizontal position. | The rod 


adjacent to the door that was tied back with Icord was 
broken and the rod itself was tied. And witness lexamined 
the break in the cast iron cam rod and believes that it was 
a recent break, because there was no dust accumulation on 
it and the metal itself was a bright silver sparkle showing 
no dust having reached it, and from the character of the 
premises being vacant and the draft which would carry dust 
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in the vicinity of the broken cam witness believes that the 
break in the cam was not over three to live davs old. Wit- 
ness stated that the condition of the horizontal door which 
was tied back was such that it could have been 

62 worked but onlv manuallv, but it would not work 
automatically, and to work it manually the string 

would have to be untied. Witness was thereupon shown 
the file from the Elevator Inspector’s Office which he identi¬ 
fied and from which the letter theretofore offered in evi¬ 
dence of August 24, 1932. 

On cross examination the witness stated that the break in 
the cast iron cam had not been broken over three to five 
days, and that that is the cam which had to be tied back with 
a string. That part of the elevator shaft is in the floor part 
of the shaft. 

Plaintiff thereupon offered in evidence certified copies of 
the regulations theretofore read to the jury which were ob¬ 
jected to on the grounds stated and which were admitted in 
evidence with an exception to the defendants. 

Thereupon Elmer E. Owens was called as a witness for 
and on behalf of the plaintiff and testified that he is an 
elevator inspector for the District of Columbia and that 
after the accident occurred at 1005 E. Street, Northwest, 
he inspected the elevator on the premises which was the 
only time he was ever in the building, and his inspection was 
made on December 30, 1933 and report dated January 2, 
1934 and witness refreshed his recollection from a file 
handed to him containing the statement of his examination. 
When the witness arrived at the premises pictures were 
being taken by the police and the information which the 
witness obtained concerning the accident was obtained from 
the police. Witness found the swinging gate on the first 
floor entrance to the shaftway tied back and found one of 
the horizontal doors within the shaftway tied back. Wit¬ 
ness explained that the horizontal doors are on a level with 
the floor of the premises and explained how the doors open 
up when the elevator comes down to the level of the floor 
and as the elevator passes the level of the floor the doors 
close. The gate enclosing the elevator w^as an ordinary 
swinging gate and was supposed to be there to protect the 
hatchway, and he found the gate tide back. The 

63 gate was provided to protect the hatchway from 
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people walking into it and was not automatic was 
tied back. Witness examined the cam on the horizontal door 
and found that the iron cam was broken and had been 
broken in his opinion for about five or six days. i In de¬ 
scribing the enclosure to the elevator shaft the | witness 
stated that it was three feet six inches surrounding the en¬ 
tire shaft or maybe four feet high. Thereupon counsel for 
the plaintiff offered in evidence the report made by| the wit¬ 
ness to his superiors in the Building Inspector's OlB&ce, 
which was objected to by the defendants and whidh objec¬ 
tion sustained, the court saying: ‘‘I don’t think it is admis¬ 
sible. He has told us that he made an inspection. I He has 
told us what he found. It would not add anything to put it 
in.” : 

On cross examination witness stated that he wetit to the 
premises at the request of Colonel Oehmann who called the 
witness at his home although the premises in question are 
not in the witness ’ district. ; 

Thereupon counsel for plaintiff stated to the court that he 
desired to read the Eegulations theretofore offered in evi¬ 
dence and thereupon offered certified copies of the said 
Eegulations which were permitted to be read over the ob¬ 
jection and exception of the defendants. Thereuj^on after 
the noting of the said exception to each of the said Eegu¬ 
lations separately upon the ground theretofore stated by 
counsel, each regulation contained in the various para¬ 
graphs of Eules 610 and 611 with the symbol thereafter 
and each paragraph of the said Eules were read to the 
jury. Further objections stated in support of the objection 
in admission of the Eegulations as stated by counsel for the 
defendants was that there was no showing that the defen¬ 
dants ever occupied or ever authorized the use of the 
elevator and that the premises were vacant at the tjime that 
the injurv occurred and had been vacant during the whole 
period of ownership by the defendants, i Further 
64 grounds were stated that the Elevator Ee^lations 
were not intended to apply to vacant premisles. The 

court stated: 

‘‘Certain regulations have been pleaded in the case here; 
and, as I understand it, these regulations were ma^e effec¬ 
tive as of May 1, 1930. The accident happened op Decern- 
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her 29, 1933. That is, these regulations that he is reading 
are applicable only to elevators that were in existence at 
the time the regulation was passed, that is. May 1, 1930, 
unless it comes within the provision of the rule, that is, 610 
amd 1-2-3-4 after it. 

Now, that (0) makes provisions that they do not have to 
comply with the regulations without it is brought to the at¬ 
tention of the owner of the property as is required in (0) 
that he has read, or specified. So it has to be specified to the 
owner of the building at the time the directions or speci¬ 
fication is made. Now, it is the contention of the defense 
that these defendants were not the owners of the building 
when these acts in question were passed. That raises the 
question as to whether the building might have been oc¬ 
cupied so long a time, and that is all to be determined from 
the evidence as the case progresses. And so the regulations 
that he is reading, 610 and 611, are only applicable to 
elevators that were in use at the time of the regulation or 
were constructed afterward unless brought in in the ex¬ 
ceptions referred to in Rule 12 or Rules 1, 2 and 3 there¬ 
after, which is to be shown by the evidence afterwards. If 
there was a direction that they be complied with in some 
particular, that would take it out of the exception as to 
directions being given to the proper person.’^ 

Thereupon Douglas Tepper was called as a witness for 
and on behalf of the plaintiff and testified that on August 
24, 1932 he was a clerk in the Building Inspector ^s Office in 
general charge of the clerical work in the elevator section 
and that his duty was that when inspectors came in and 
made reports he would write them out on his t^rpewriter 
and send out notices. Witness was thereupon shown plain¬ 
tiff’s exhibit No. 1 which was the letter dated August 24, 
1932 addressed to Mr. J. Baumgarten, and witness replied 
that he had typed that letter because in the lefthand comer 
were witness ’ initials ‘ ^ D. T. ” Witness mailed the letter on 
the evening of August 24 to the person whose name appears 
on the letter, Mr. J. Baumgarten at 1005 E. Street, North¬ 
west. 

Joseph M. Brown was thereupon recalled as a witness and 
thereupon the following occurred: 

65 ‘‘Q- Will you look at pages 9 and 10, Rule 12, ‘New 

' and Old installations. Application of key Figures,’ 
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i 

and look at page 10 (0) to be applied on or before snch 
dates as specified by the Inspector of Buildings;’ What 
does that mean? | 

Mr. Newmyer. We object. j 

The court. I think I will let him tell us what he under¬ 
stands. ‘‘Specified” might mean anything. ! 

A. As specified in a notice served the owne^ of the 
property in which the elevator is installed. i 

Q. I show you a letter dated August 24, 1932 addressed 
to Mr. Baumgarten. When would that letter “(0)” apply 
to that property specified in that letter? j 

Mr. Newmyer. We object to that on the same! grounds 
and not an exception. i 

The court. I think that shows for itself. He I has told 
is what “specified” means. Now, this letter goes! out that 
complied with that. j 

Mr. Gardiner. That is entirely satisfactory.” I 
On cross examination the following occurred: I 

By Mr. Newmyer: | 


Q. Just a minute, Mr. Brown. This letter,' marked 
“Plaintitf’s Exhibit No. 1” being a letter to j(. Baum¬ 
garten, 1005 E. Street, Northwest, is any public record 
made of such a notice? In other words, does your office 
under that requirement record in the Recorder ot Deeds’ 
Office, for example, a copy of this notice ? A. No. j 
Q. So as to give notice to any future owners of the 
property? 

Mr. Gardiner. I object to that as immaterial. 

The court. You may prove the fact whether it has been 
recorded in the Recorder of Deeds ’ office. 

Mr. Gardiner. I care nothing about thatj 
66 The Court. He will answer “no” to thatj I guess. 

Mr. Gardiner. I don’t care about that 
Mr. Newmyer. Of course, Mr. Gardiner, you inay not 
care; but it may be important in the case. I 


By Mr. Newmyer. 


Q. There is no public record made of— 

The Court. Don’t put it that way. You may 
whether it is recorded in any particular place. 


ask him 


I 

i 

I 
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By Mr. Newmyer: 

Q. Is it recoi ded in any particular place—the recorder of 
deeds^ office or any other place? 

Mr. Gardiner. May I make this objection: In view of 
the suggestion made by counsel, this is a public record. It 
has been so shovvm. It is immaterial as to whether there is 
any other public record made. 

Mr. Newmyer. But you deny that it is a public record. 

The court. He can ask him whether the original of that 
or a copy is recorded in the recorder of deeds’ office. You 
may ansyer that yes or no, Mr. Brown. 

The witness. Can I just— 

The court. No. You may answer whether or not that 
is recorded in the recorder of deeds’ office. 

By Mr. Gardiner: 

Q. Is it or not recorded in the recorder of deeds ’ office ? A. 
I do not. 

By the court. 

Q. Well, you don’t record, that. The District doesn’t re¬ 
cord them? A. Not to my knowledge, your honor. 

By Mr. Newmyer: 

Q. This file which you have produced includes a 
67 carbon copy of this letter. Is this a file which is kept 
' in the office of the elevator inspector in the District? 
A. The inspector of buildings 

Q. Is a copy of this file kept in any other place? A. Not 
to my knowledge. 

Q. Is everyone except the Inspector of Buildings, elevator 
inspector’s office, furnished wdth a copy of the letters that 
are sent out as any part of the official duties of the elevator 
inspector’s office? Di you file that with the secretary to 
the Commissioners? A. No. 

Q. Or in the Commissioners’ Office? A. No. 

Q. Is it a private file in your office— 

Mr. Gardiner. I object to the word “private” 
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I 

I 

By Mr. Newmyer: ! 

Q. All right. Is this file in your office open! to public 
inpsection or not without a court order? A. Upon request 
of the Inspector of Buildings it is available to ahyone. 

Q. But the request has to be granted by the inspector of 
buildings ? A. By the inspector of buildings 

Q. Before it is permitted? A. By his own instructions 
Q. In other words, if a person would walk into thO elevator 
inspector’s office and say, ‘‘Let me see the file in such and 
such a case,” he would have to get permission first from 
the inspector of buildings? A. He would r 

Mr. Newmyer. That is all j 

I 

Redirect Examination. I 

68 By Mr. Gardiner: | 

Q. Can any owner of any property make request 
of the inspector of buildings to see that file? i 

Mr. Newmyer. We object to that. I 

A. He can 

Mr. Newmyer. I move that that be stricken. ;How can 
this witness answer that? He is not the man w|io grants 
the permission. 

The court. He can say what can be done. I 
Mr. Gardiner. Certainly. That is all I am asking him. 
The court. You would not content that if a man owned a 
building and went there and asked for the file in the office 
of the inspector of buildings, he would not be allowed to 

see it ? I 

! 

Mr. Newmyer. I don’t know. i 

The court. He said that he could. That is th^ point. 
Mr. Gardiner. He said that he could to the question that 
I asked him. | 

Mr. Newmyer. I object to the inference, because it is not 
a matter within his province to grant or deny permission. 
It is the inspector of buildings who does that. He is an 
elevator inspector. 1 

Mr. Gardiner. If he wants to call the elevator inspector 
here and show to the contrary, he has a right to dp it. 

Mr. Newmyer. We except to the admission of that an¬ 
swer on the ground stated. 

The court. Very well. 
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Mr. Gardiner. That is all, Mr. Brown 

Thereupon Clyde Thomas Wilson was called as a witness 
for and on behalf of the plaintiff and testified that he is 
twenty-two years of age and that in December 1933 he 
worked for Cecil H. Wilson, his brother, who is the owner 
of the Lightning Messenger Service, where he had been em¬ 
ployed for about five years, in the capacity of a truck 
driver. Witness was with Frederick Davis, the de- 
69 ceased, on December 29,1933, the date of the accident. 

Witness had previously on several occasions carried 
books to the premises, 1005 E. Street, Northwest, to the 
book-binding establishment on the second and third fioors 

and had been there about once everv month for about two 

«/ 

and one-half years prior to December 29, 1933. On these 
occasions when the witness would go to the book-binding 
place, he would go there first and get the order from the 
bookbinding establishment on the second fioor and then he 
would go and get the books at the place where he was to go 
and get them and then take the books back to the book¬ 
binding establishment. The Zichtl Bookbinding Company 
occupied the second and third fioors of the premises during 
this two and one-half year period. The Baumgarten Kub- 
ber Stamp Company occupied the first fioor for a while 
during this two and one-half year period and then moved 
out. Witness stated that it was probably a year or a year 
and a half before the accident that the Baumgarten Rubber 
Stamp Company had moved out from the premises on the 
first floor. During the period that Baumgarten occupied 
the first floor premises witness in bringing books to the 
occupants of the second and third floors would go to the 
easternmost door leading to the hallway that goes upstairs 
into the area way and then cut through the Baumgarten 
place by the door from the area way on the left into the 
Baumgarten establishment and back to the elevator. This 
was his course during the period that Baumgarten occupied 
the premises. Witness would not enter through the center 
door between the two bay windows but always used the 
door on the right, which is the door that leads into the hall¬ 
way and upstairs. During the times that the witness went 
into the Baumgarten premises to go back to the elevator, he 
did not see Mr. Baumgarten there at any time. The hours 
which the witness would arrive on the premises were gen- 
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I 

erally between eleven and twelve o ’clock in the I morning 
and between three and four o’clock in the afterhoon and 
sometimes after five and the latest witness ever went 

70 there was five thirty. | 

After Baumgarten vacated the premises^ witness 
continued to go there about once a month up to the time of 
the accident. After Baumgarten moved out the witness 
used the same route in taking books into the premises in 
that he would enter through the eastern door on the street 
and then into the vestibule and then turn left through the 
doorway into the Baumgarten store and back to the eleva¬ 
tor, but on two or three occasions he used the ceijiter door 
between the two bay windows when his load of bpoks was 
very large. ! 

Q. What route would you follow then? A. Some- 

71 times we would get the trucks and bring them out 
to the truck and load these books off the truck. She 

would have a thing that laid down at the step there so you 
could pull these trucks up when we had a bid load of books. 

Then when we was— | 

I 

By the court: | 

q. Wait a minute. Pull them to what step ? A. It was the 
first step to the left. We used that big door wh^n Baum¬ 
garten moved out. I 

By Mr. Gardiner: | 

Q. That was the same door that you used when he was 
there, isn’t it? 

^ ] 

By the court; 

Q. What I am trying to get at is, you said she put some¬ 
thing down for you to pull them up the steps. Do ^ou mean 
the first step that went in off the street? A. Yes^ sir. 

Q. Then what did you do when you got them there? A. 
Took and wheeled them back on the truck. We would wheel 
them back to the elevator. | 

i 

By Mr. Gardiner: | 

I 

Q. How would you het to the elevator? Through the 
same door that you used before? A. Yes, sir. 

Q. That is, the little side door to the left that ‘you went 
in? A. Up until the time Baumgarten had left we did. 
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Q. After he left what did you do? A, We used the other 
door, the larger door. 

Q. The larger door? A. Yes, sir. 

Q. Was that the same door from the hall or another door 

from the hall ? A. It combined into the hall. 

72 Q. Did that go to the elevator or not? 

Mr. Newmyer. Just a moment. I donT under¬ 
stand which door he is talking about now. 

By the court: 

Q. How many doors from the hall went into the Baum- 
garten place? A. There was one door from the hall that 
went in the Baumgarten place. 

Bv Mr. Gardiner: 

•/ 

Q. You spoke of two doors. What do you mean? A. Two 
doors at the front. 

Q. Oh, at the front? A. Yes. 

Q. Did you use the same door at the front after Baum¬ 
garten left that you did before he left? A. Yes, sir. 

Q. Did you use the same side door after you got in from 
the hall to the elevator after he left that you did before 
he left? A. Yes, sir. 

Q. Then you went in the same way, did you, followed the 
same route after he left as you did before he left? A. Yes, 
sir. Sometimes we had to bring the trucks out, and we 
couldnT bring them through that little doorway. 

Mr. Newmver: 

Q. Through which little doorway? A. That little door¬ 
way that leads into— 

Q. From the street? A. From the hall. 

By Mr. Gardiner: 

73 Q. From the hall? A. Yes. 

Q. Then what did you do ? A. The door that leads 
• from the hall, if we had a big load of books and we had to 
get the trucks upstairs, we would come out the other door, 
the larger door, on the left-hand side in order to get the 
trucks out so we could— 

Q. That is, the door leading from the street in? A. Yes, 
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Q. And you took them through the same side jdoor, did 
you, to the elevator? Did you always use the lelevator? 
A. Yes, sir I 

Q. During the whole period before he left and after he 
left? I 

Mr. Newmyer. Just a minute. Please don’t lead him. 
Mr. Gardiner. I am not leading him. | 

Mr. Newmyer. I don’t see how you could be kny more 
leading. I 

The court. I don’t get this thing myself. I don’t under¬ 
stand and I cannot understand or get anyone to | show me 
about this: 

I 

By the court: j 

Q. Is the side door that goes into the areaway, ithe vesti¬ 
bule and the hall, bigger than the door that goe$ in front 
between the bay window at Baumgarten’s ? A. I Yes, sir. 
The door that goes in between the bay window^, that is 
larger than from the hallway in. I 

Q. Did you ever pull your truck there in that front one 
between the bay windows? A. Yes, sir. We uskd to take 
out trucks through the big one in there on account of— 

Q. No. I mean in the two front doors, and you used also 
to go in the side door? A. We used to—^the majority of the 
time we went in the side door. But there w|as one or 
74 two or three occasions when we used the large door. 

Q. What do you call the large door? AJ The one 
in between the bay windows is larger than the ohe leading 
from the hall. ' 

Q. And that one you say you only used two I or three 
times? A. Yes. 

Q. On the other occasions you used the other? A. Yes. 
Mr. Gardiner: That straightens it out. I thank your 
Honor very much. I was trying to get that myself. 
Witness knevr the decedent, Frederick Davis, and stated 


that he worked for witness’ brother and had been employed 
by witness’ brother for about three years in thel capacity 
of a messenger on a bicycle and also ran special errands. 
Davis had previously been to the premises 1005 E. Street, 
Northwest, with the witness to deliver books prijor to the 
time of the accident. Witness knew that the decedent had 


been to the premises 1005 E. Street, alone about 
and a half prior to the accident, but witness was 


a month 
not with 
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him, but about three and a half months prior to the acci¬ 
dent, witness had been there with the Davis boy personally, 
but could not recall w’hat time of the dav it was that he was 
there with him. And on that occasion when the witness was 
vrith the Davis boy, three and one-half months prior to the 
accident thev used the little hallwav door leadini? to the 
vestibule and from the vestibule entered the first floor 
through the door between the first floor and the vestibule 
and put them on the elevator, but that they did not drive 
the elevator but merelv left the books on the elevator and 
walked up the stairs and told the lady there that the books 
were on the elevator and she could pull them up or have 
one of her boys pull them up. 

On the previous occasion when the witness went to the 
premises with books with Frederick Davis, it was about 
12:30 or 1:30 in the afternoon and it was not light 
75 in the premises, but was medium dark and one could 
not see very well. Prior to the occasion which the 
witness described having been there with Frederick Davis 
about three months prior to the accident. Witness had 
been there about a month prior to that occasion, w’hich w^as 
in the morning and on that occasion also entered into the 
hallway and then through the doorway on the left from 
the hallway into the first floor premises back to the eleva¬ 
tor. On those occasions when the witness was there he did 
not drive the elevator but just put the books on the elevator, 
and after putting the books on the elevator walked back out 
of the premises througi^ the doorway into the hallway and 
from there up the stairway to the second floor and there 
told the lady that the books were on the elevator, and she 
'would pull them up. There was no elevator man on the ele¬ 
vator. The elevator operated by pulling a rope like a 
dumbwaiter in private homes. 

On the day of the accident 'witness and Frederick Davis 
left the Lightning ^Messenger Service at 905 L. Street in 
W^ashington at twenty minutes past five o’clock in the eve¬ 
ning and made one stop at 10th and F. Streets, Northwest 
and then proceeded do'wn to 1005 E. Street arrmng there at 
5:30 P. M. When they got there a lady was coming out of 
the door to go home, she being the lady 'who operated the 
book-binding business on the second floor for the Zichtl 
Bookbinding Company, and she was coming out of the door- 
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way from the hallway being the easternmost or side door to 
the building. Witness stopped the truck and parked it 
abreast and Frederick Davis got a load of books out of the 
back end of the truck and witness got a load of books out and 
the lady held the door open for both of them to gd through. 
The lady first opened the front door leading up ithe steps 
and she then opened the other hall door leading td the store 
premises on the ground floor where the elevator was located 
and she said, ^‘You can take them on back.’’ It was dark 
in there and witness could not see very plainly and 
76 Frederick Davis was ahead of the witness at the time 
as they were walking on the first floor, but witness 
did not know just how far ahead of the witness Frederick 
Davis, was. Witness then stated: 

“And I heard something holler; and before 1 knew it 
the lady hollered to me, she said, ^What happened,’ and I 
said, ^He must have fell down the elevator shaft.’ I took 
my matches out of my pocket; set my books downj and took 
my matches out of my pocket; lit them, and ran|up to the 
elevator; and I couldn’t get down the elevator hnd I told 
her to hold the matches for me while I tried toi climb in. 
She says ‘I will go and get help.’ So I taken the matches 
and went looking around for a stairway to the basement. 
I then found a stairway to the basement and 1 kept on 
lighting matches until I found where he was. ’ ’ 

Witness found the decedent in the righthand yorner of 
the bottom of the pit of the elevator shaft. Witness and 
another gentleman picked up the boy and carriM him to 
the hospital at about twenty minutes of six and he died 
there at six o’clock. When the decedent was walking into 
the premises just prior to the time the accident happened, 
he had a load of books piled up which he was carrying in 
his arms, which extended from his hands up to 'his chest, 
and after the accident the books were at the bottiom of the 
elevator pit. The witness had left his books sittmg on the 
floor of the first floor. After the accident the ladv did not 
sav anvthing. Witness did not talk to the ladv but he 
carried Frederick Davis right on out. When tbe witness 
lit the matches after the accident he noticed th^t the ele¬ 
vator was not at the first floor and was not in the basement, 
but that it was upstairs. The size of the opening in the 
elevator shaft in which the decedent fell was half the size 
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of the top of a desk indicated by the witness as the clerk’s 
desk. When interrogated as to whether or not their w’as 
any railing on the outside of the elevator shaftway, the 
witness said that there was, but that the door was open; 
witness did not notice whether the door was tied back or 
not. Witness was shown a photograph of the position of 
the bench and other items on the first floor premises, 
77 but could not recall w’hether they w^ere there or not at 
the time of the accident, but remembered that the 
bench used to be there. On several occasions when the 
witness had gone to the premises before wflth the Davis 
boy, the vertical swinging door to the elevator shaft was 
open and the horizontal doors in the shaftway itself were 
open sometimes as well. Referring specifically to the oc¬ 
casion when the witness went to the premises three months 
before, he stated that the gate as well as the horizontal door 
was open within the shaftway when he was with the Davis 
boy, but that on the occasion prior to the visit three months 
before the accident the door and gate were closed. On the 
occasion about three months before witness did not recall 
whether he went first or the Davis boy went first into the 
premises. On the occasion three months before the acci¬ 
dent when the bovs went there together, the elevator w^as 
at the first floor level, but that on the occasion before the 
occasion three months before the accident, the elevator wras 
not at the first floor level. On some prior occasions when 
the witness went to the premises with other boys he found 
that the side door leading from the vestibule w’as locked 
and on those occasions he would go upstairs and get the 
key from the lady to unlock the door and that he would 
unlock the door and go through it and deliver the books 
on the elevator. Apart from two occasions when he found 
the door locked it was not locked on the other occasions. 
And when it was not locked it stayed open about three 
inches. After Mr. Baumgarten moved out of the building 
on two occasions he used the main front door between the 
bav windows to the store w^hich door was unlocked bv the 
lady w’ho ran the bookbinding establishment. 

On the night of the accident when the witness entered 
the premises with the Davis boy, it was so dark that the 
witness could not see the Davis boy in front of him. The 
last time the witness saw the Davis boy in front of him 
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i 

was when he was at the * >orway about fivfe feet in- 

78 side the door. It was not so dark that he could not 
distinguish his own hand in front of him, but it was 

so dark that he could not tell the color of his hahd at the 
distance he held it in front of him. There were no lights 
around the elevator and no lights in that room oil the first 
floor at all. The streetlight threw a light into th^ hallway, 
. but not into the main floor premises on the first flopr. When 
the lady opened the outside door leading into the hallway 
the witness saw her open it with a key which shei had, and 
held the door open for the witness to enter through. Wit¬ 
ness stated that the lady who was already outside told the 
boys to take the books back to the elevator and she pushed 
open for them the side door leading from the hallway into 
the first floor store premises. Witness had been going to 
the premises for two and one-half or three year's; during 
that whole period he dealt with that lady, who Vorked in 
the book-binding establishment. During the period that 
Mr. Baumgarten occupied the first floor store premises he 
always kept the gate around the elevator fastene4 and dur¬ 
ing that period the lady never gave the witnesb the key 
to open the door but that Mr. Baumgarten kept that and 
the door was always open so that one could walk in at all 
times. That the other way of getting brought up$tairs was 
by using the stairway and that witness knew oj^ no other 
elevator or lift of any kind in the building. After Baum¬ 
garten left the building the gate was never kept closed. In 
order to get to the tenant of the second and third floors, 
there was a stairway provided leading into th^ hallway, 
and in going up the stairway it was not necessarj^ to enter 
the premises on the first floor of the building. On the day 
of the accident the witness had a half truckload of books 
to deliver to the book-binding establishment, which he had 
collected at the Georgetown Dental School aljout three 
o’clock in the afternoon to be delivered to the Zichtl Book¬ 
binders and that the lady stated she wanted the books back 
that day so they got the books back to hei* that day. 

79 Witness knew the Davis boy about foui^ and one- 
half years which was the entire period that the wit¬ 
ness’ brother owmed the messenger service. And that the 
Davis boy was a nice friendly boy and was never;cross with 
anybody, and always made friends, and never , drank but 
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seldom smoked. He went to the theater lots of times and 
once in a while went out with girls. Witness has seen him 
with his mother and has seen his mother at the premises of 
the messenger service, and his mother would call to see 
him around every day and sometimes every other day. The 
witness never heard anv conversation between the Davis 
boy and his mother. Witness saw the Davis bov give his 
mother money several times and that he always greeted 
his mother with a kiss. Witness went to the moving pic¬ 
tures several times with the bov; and the Davis bov was 
apparently strong and healthy and of very clean habits. 
He was seventeen years of age and would read a great deal 
and used to spend a great deal of time in drawing and used 
to dravr very good. 

On cross examination the witness stated that the Davis 
boy lived at 939 M. Street, Northwest in a rooming house 
where none of his relatives lived and ate his meals out at 
the Western Lunch on 9th Street. Witness did not know 
what the Davis boy’s earnings were at the messenger ser¬ 
vice. Prior to the accident the Davis bov had been to the 
premises 1005 E. Street with the witness about three times, 
the last time being about two and one-half months before 
the accident, and on that occasion the elevator was at the 
first floor level. On that occasion the swinging door or gate 
leading to the elevator shaft was open because the elevator 
was on the first floor and somebodv had used this last and 
did not shut the gate, but just left it open. On the occasion 
prior to that occasion the elevator was not on the first floor 
level but was upstairs, and witness could not recall whether 
or not the swinging door or gate to the elevator shaft was 
open or closed. Upon refreshing the witness’ recollection 
as to his direct examination, he stated that on that 
80 occasion as well the swinging door or gate to the ele¬ 
vator shaft was open and that the horizontal doors 
within the shaft were closed. On the occasion prior to the 
accident the witness put the books on the elevator, but did 
not move the elevator at all and never moved the elevator 
on any occasion. The lady opened the door for them to 
walk in to the place on the night of the accident and also 
shoved the other door open that led from the vestibule into 
the store premises on the first floor and told them to take 
the books back to the elevator. Witness was thereupon in- 
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terrogated with respect to his testimony at the coroner’s 
inquest on January 2, 1934 where in reply to a question as 
to vrhether or not on the occasion of the accident [the lady 
said anything to him as he was entering the premises about 
the elevator at which occasion the witness replied that he 
did not know because he was inside when the wdtnesis passed 
the lady, meaning that the Davis boy was inside the prem¬ 
ises when the witness passed the lady, and wh^n asked 
whether or not the lady said anything to him about the ele¬ 
vator, witness stated ‘‘No, sir, she didn’t say anything to 
me.” Witness admitted having so testified at the coroner’s 
inquest. 

“Q. In other words, you were asked by the coroner at 
the inquest whether or not this lady said anything ^o Davis 
about the elevator, and you answered, ‘Indeed I doii’t know. 
He was inside when he passed her.’ And then thej coroner 
said, ‘Did she say anything to you about the elevator?’ and 
you said, ‘No, sir. She didn’t say anything to me.’ Do 
you remember saying that? A. Yes, sir. | 

Q. Didn’t you say that this lady told you to put tjie books 
on the elevator on that night? A. She said, “Take them 
back to the elevator.” She didn’t say— 

The court. Answer so we can hear vou. ' 

A. She said, “Take them back to the elevator.” She 
didn’t sav whether it was there or not. 

81 Mr. Newmyer. Wliere was she when ^he said, 

‘ ‘ Take them back to to the elevator ” ? : 

A. Standing at the front door. 

Q. Is that the occasion when you came in with t|ie books 
and passed her? A. Yes, Sir. I passee her at the front 
door. 

Q. Was your recollection as to what conversations you 
had with the lady any clearer than on January 2, 1934, just 
serveral days after the accident, than it is now several 
years later? A. I don’t quite get that. | 

Q. Well, when did you recall that she had asked you or 
told vou to take the books back to the elevator? iA. That 
night; that evening; 5:30 | 

Q. Well, why didn’t you state that; or did you feay any¬ 
thing about that in your testimony? | 

Mr. Gardiner. I object. ' 

The court. Let me see if I can straighten that but. 
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By the court: 

Q. "WTien you testified a while ago and said that this lady 
told you to take the books back to the elevator—you remem¬ 
ber testifying to that? A. Yes, sir. 

Q. No'w, he has brought to your attention some testimony 
that you gave when you were down at the coroner’s inquest, 
and you w^ere asked whether she said anything to you about 
the elevator, or words to that effect and you said she did 
not. 

Now, lie is asking this question: When you gave that tes¬ 
timony two or three years ago, he wants to know now 
whether your recollection was not better then than it is now, 
or what is the occasion for the apparent difference in your 
testimony? That is what he is asking you. Do you under¬ 
stand that? A. Yes, sir. 

82 Q. Can you tell me that? The last question was. 

When was it that it came to vour mind that she told 

•> 

you to put the books on the elevator? In other words, 
were you mistaken at the coroner’s inquest w’hen you said 
vou didn’t hear her sav anvthing to the bov about the ele- 
vator, or anything to you about the elevator; or are you 
mistaken now as to w^hether she said to you to take the 
books to the elevator and put them on the elevator? Q. I 
mav have been mistaken on what I said this time about 
putting the books on the elevator. But I didn’t hear her 
say anything to the boy at the time I said that at the in¬ 
quest. I didn’t hear her say anything to him. ’ ’ 

When the witness w’ent into the first floor premises on the 
occasion of the accident, it w^as very dark, and it was so 
dark that he could see his own hand in front of him, but 
could not tell what color it was. And when they unloaded 
the books from the truck, the Davis boy was just entering 
the building when the witness was at the curb. The Davis 
boy entered the hallway or vestibule and from there 
through the side door into the first floor premises, and at 
that time the witness was the distance of the sidewalk away 
from him, and witness could not hear any conversation 
which Davis might have had vfith the lady. The Davis boy 
did not wait for the witness, when he got into the premises 
or to the doorway, but kept on vralking. Witness was five 
feet within the premises after going through the doorway 
when the accident occurred, and was walking toward the 
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elevator, and at no time did the witness see the D^vis boy 
after the witness entered the room. Witness could not re¬ 
member clearly whether he had any conversation ^ith the 
Davis boy while the latter was walking towards the elevator. 
Thereupon the following occurred: | 

Well, now, I want to ask you— this is merely for the 
purpose of refreshing your recollection and not to contra¬ 
dict you in any way— if this will refresh yopr recol- 

83 lection: Do you remember at the coroner’d inquest 
on the 2nd of January 1934 that you said this: ‘I got 

out of the truck and got my load; and when I gdt to the 
door where the lady was standing there, and he w^s ahead 
of me, and I just got my books out of the truck when he 
was inside, and I came in behind him, and he wejat up to 
the elevator, and he told me to watch my step; it yas very 
dark, and I told him to watch himself. He says, don’t 
know whether the elevator is here or not”; and [before I 
knew it, he stepped over; and I lit a match to see where he 
was, and this lady was right beside of me. She asked, 
‘‘What is the matter?” and I said, “He fell downjhere.” ’ 
Does that refresh your recollection that as you walked in 
that dark place, that you couldn’t see; that he didi tell you 
to w^atch yourself; that it was very dark, and you told him 
to watch himself, and he said or you heard him saj^, ‘I don’ 
know whether the elevator is here or not,’ but before you 
knew it he stepped over, and then you lit a matct to find 
out where he was? Does that bring it back to you? A. I 
remember now. Yes, sir. 

Q. So it is a fact that your memory, as now refreshed, is 
that this conversation did take place on the eveiiing that 
this accident happened just in the way you testi^ed to it 
at the coroner’s inquest? A. Yes, sir. | 

Q. Now, you couldn’t see where you were wallnng that 
evening as you were walking in that dark room, could you? 
A. Nc; sir. I 

Q. And you didn’t strike any matches? You didn’t see 
any matches that were struck at any time duringl the dis¬ 
tance that you walked? A. He didn’t strike any matches. 
If he had, he would have had to set his books down to do it. 

Q. You didn’t strike any matches, because you 

84 were carrying books too? A. No, sir. I 

Q. And there was no light in there? A. No lights 

at all. i 
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Q. And you couldn’t see any more than your hand in 
front of your face? A. No, sir. 

Witness further stated that the elevator was about 45 
feet back from the front of the building or door^vay through 
which they entered and in order to walk from the doorway 
on the occasion of the accident to the elevator, one would 
have to walk 45 feet. When the Davis bov told the witness 
while walking through the premises don’t know whether 
the elevator is here or not.” Witness then heard a holler. 

The Davis boy had been to the premises with the witness 
on prior occasions, and he knew that the building was 
vacant and knew that the elevator was there and that some¬ 
times the elevator was up and sometimes it was down, and 
the Davis bov likewise knew that the door to the elevator 
was sometimes open and sometimes closed and further that 
the Davis bov had been there with other bovs on other occa- 
sions when the witness had not been along. In addition 
to the occasion when the Davis boy had gone to the prem¬ 
ises with the witness, the Davis bov had been there with 
other boys delivering books and calling for books. On 
occasions when the witness would go there to get books he 
would also call on occasions to deliver books. On occa¬ 
sions when he would go there to get books that had already 
been rebound, he would enter the doorway and go upstairs 
through the hall by walking up the stairs. And in deliv¬ 
ering books to the premises when they only had two loads 
apiece, he would also use the stairway in carrying the 
books up to the second floor and not enter the premises on 
the first floor at all. As far as the witness remem- 
85 bered the premises which Baumgarten had previ¬ 
ously occupied had been vacant and there hadn’t 
been anything in the premises for more than a year that the 
witness had been visiting the premises. 

On redirect examination the witness stated that he did 
not know whether or not the lady or anyone opened the 
door from the vestibule into the first floor premises or 
whether the Davis boy opened it himself. 

Thereupon Jacob A. Kamarow was called as a witness 
for and on behalf of the plaintiff and stated that he is en¬ 
gaged in business as a life insurance counsel, and that ac¬ 
cording to the mortality table testified that the expectance 
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I 

of a boy 18 years of age is 42.87 years. The life expectancy 
of a woman 42 years of age is 26.72 years. i 

Thereupon Cecil K. Wilson was called as a witness for 
and on behalf of the plaintiff and testified that in Decem¬ 
ber 1933 he was engaged in the messenger and : delivery 
business in which he had been engaged for about :^ve years, 
and that the witness, Clyde Wilson, is his brother, and wit¬ 
ness knew the decedent who had been employed by the wit¬ 
ness for about three years prior to the accident. On the 
occasion of the accident witness has received some| requests 
from the lady in charge of the book-binding establishment 
to have books brought there that evening. The i message 
had been received that morning. They did not intend to 
take the books there until the following day, but that the 
lady ’phoned in late in the evening about five forty-five and 
requested that the books be delivered there that| evening. 
Frederick Davis received a salary in the neighborhood of 
$12.00 per week, in addition to tips which he aiy^ays got. 
The decedent startee to work for the witness forj $6.00 or 
$7.00 per v^eek and gradually worked himself up to $12. per 
week. He was a good boy and industrious, and was good at 
drawing and was trying to be an artist, which was what he 
wanted to be, and he wanted to get into that work as 
86 soon as possible and develop as much as he could be¬ 
cause he was taking care of his mother and he read 
books. He was always neat and washed his hands and 
combed his hair. His mother came to see him twi^e a week 
and did his washing for him. Whenever his mother came 
to see him, he greeted her by kissing her. He X^as very 
fond of his mother. | 

On cross examination, the witness was shown a docu¬ 
ment marked '‘Employer’s first report to Depfity Com¬ 
missioner of Accidents under the District of Columbia 
W'orkmens’ Compensation Act” and identified His signa¬ 
ture thereto. This document was filed by the withess with 
the District of Columbia Workmens’ Compensation Com¬ 
mission on January 5, 1934, wherein the witnes^ had re¬ 
ported to the W^orkmens’ Compensation Commisjsion that 
the Davis boy’s wages or average earnings per;week in¬ 
cluding overtime, bonuses, etc. was $12.00 per week. Wit¬ 
ness did not know the amount of tips earned by Davis and 
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did not understand when he was asked to state over-time, 
bonuses, etc that that meant or referred to tips. 

Thereupon John P. Hopkins was called as a witness for 
and on behalf of the plaintiff and testified that he is a re¬ 
tired produce dealer, and in December 1933 was not em¬ 
ployed and was at home in bad health; that he knew the 
Davis boy for about two years and that he was a good boy 
and of very high quality; that the witness gave the Davis 
boy tips on occasion, because he attended to the paying of 
the witness ’ bills; witness was not employed and therefore 
spent a great deal of time with the boy working at the mes¬ 
senger service, because the witness lived nearby; the duties 
of the Davis boy were to go out on the truck also to deliver 
messages on a bicycle; that the Davis boy was inclined to 
be quite good at drawing; that he frequently saw the boy 
reading; that witness saw the Davis boy’s mother come 
there, not very often, but never saw the boy give her 
mone}'; that when the boy greeted his mother, he 
87 would kiss her. 

Thereupon Colonel John W. Oehmann was called 
as a witness for and on behalf of the plaintiff and testified 
that he is the inspector of buildings for the District of Co¬ 
lumbia. 

Q. Colonel, I show’ you here an official file on the elevator 
at 1005 E. Street, N.W. I will ask you to state whether or 
not you permitted the owners of that building ot any other 
building to see the official file on that building at any time 
they asked for them. 

Mr. Newmyer. May I ask w’hat he asked him? 

The court. He show-ed him the file and asked him 
whether they permit the owmer of the building to see that 
file or the owmer of any other building to see it upon asking 
for it. 

Mr. New’myer. We object to it on the ground, first, that 
it is not any official record kept pursuant to any law, but 
it is a private record kept by the office of the commissioner 
or inspector of elevators for the District; that it has not any 
official status under any statute or law wrhich makes parts 
of public records official; and also on the ground that any 
such private office record kept in one of the sub-depart¬ 
ments of the District Government is not such a record 
as would call for inspection by property owmers or other¬ 
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Mr. Gardiner. That is not my question. | 

The court. The objection is overruled. | 

Mr. Gardiner. Answer the question I 

A. Yes sir. I 

i 

By Mr. Gardiner | 

Q. Have you ever refused any owner! A. Owner! No, 
sir I 

Mr. Newmyer. Same objection, if your Honojr please, 
and exception. I 

The court. Very well. To the whole line of incjuiry! 

Mr. Newmyer. Yes. I 

Thereupon he was asked whether or not helhad ever 
88 refused any any owner to inspect such files, to which 
objection on the same ground was again made and 
overruled with exception to defendants, and the witness was 
permitted to answer and stated that he had nevef* refused 
any owner such permission to inspect the files. ! Witness 
further stated that when a request is made by the lowner of 
the property or by an attorney representing him, they are 
permitted to see the files. Witness stated that thes6 records 
were available for all properties, each building having a 
separate file, which is kept as part of the administrative rec¬ 
ords of the office. i 

On cross examination witness stated that if anyone other 
than the owner or his attorney requests to see the file they 
are permitted to see said records if there is no possibility of 
the District being involved, but where there is a possibility 
of that they are recommended to the corporation I counsel’s 
office for advice before any records are allowed to Ipe shown. 
When asked whether or not if somebody who did not own 
the property or some attorney representing someone who 
did not own the property but who was just curious to see 
what the files showed, came in and requested to fie shown 
the file, would they be shown it, the witness replied in the 
negative. 

That thereupon counsel for plaintiff stated that he had 
another witness who would testify along the same lines as 
the witness Hopkins and counsel for defendant so conceded 
and said witness was not called. i 

Thereupon Mrs. Cindrella Davis was called as a witness 
for and on behalf of the plaintiff and testified that she is 
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the mother of the deceased Frederick Davis; that she does 
not know where her husband is and last saw him about four 
years ago, and last contributed to her support about six 
years ago; that she had seven children, their ages ranging 
7, 9, 11, 13, 14, 15, and a married daughter 22 years of age; 
that six of the children live with her in one room on 

89 Pennsylvania Avenue; that her son Frederick, who 
was in the accident did not live with her but lived at 

929 M. Street, Northwest, and had been living away from 
home for four years; that her husband was a hard drinker 
and that her son, the deceased, could not get along with his 
father; that she never had any agreement or specific amount 
arranged with her son that he would give to her; that wit¬ 
ness had nothing to do with any arrangement or agreement 
as to where her son, the deceased, should live or what salary 
he should receive; that the deceased contributed $7 to $8 a 
week to his mother; that when the decedent first started to 
work he contributed from $4 to $5 a week to his mother, and 
he had been working three years, and at the time of his 
death had been paying her $7 to $8 per week and occasionally 
vrould give her something extra; that witness saw her son 
almost every day, either at her home or at the boy^s place of 
work; that witness did his laundry; that witness had another 
son vrho was killed about eight months prior to the trial, 
and he likewise used to contribute to his mother but never 
more than a couple of dollars a vreek; that her son, the 
decedent, did not come back to live with her after he moved 
away four years before, because he had a nice quiet room 
vrhere he vras, and was interested in drawing and he wished 
to be where it was quiet so he could read and draw’, and that 
witness had a lot of children and could not keep it quiet in 
her home; that witness is 44 years of age and that her son 
Frederick w’as 18 years of age the day he w’as buried; that 
witness ’ health is good and she does not w’ork, nor earn any¬ 
thing, but takes care of her six children; that witness is on 
relief since her son died, w’hich is the only support she is 
getting. That witness consented to her son’s leaving her 
home and going out for himself. 

On cross examination, the witness stated that her 

90 oldest daughter, 22 years of age, w’ho is married, does 
not contribute anything to her support because her 

daughter’s husband is a messenger and earns very little; 
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the next child is 15 years of age; witness stated that the 
next oldest son which she has at home now is 15 j years of 
age. Witness was shown a document bearing the witness’ 
name and was asked whether or not she signed the same, and 
denied her signature thereto, which was signed i before a 
Notary Public and filed with the Workmens’ Compensa¬ 
tion Commission. When asked whether or not she signed 
the paper on the 26th day of December 1934 before ia Notary 
Public in the Columbian Building, the witness stated that 
she did not remember it at all. Witness further stated that 
the signature before the Notary Public was her name but 
she did not think that she signed it or did not remember 
signing it. Witness was then interrogated concerning 
several statements included in her application for Com¬ 
pensation Insurance w^hich witness denied havipg made. 
The witness ’ son, Anthony w^as older than the i decedent 
Frederick and w’ho died after Frederick died, did not live at 
home. Witness visited her son Frederick at the place where 
he lived and he paid for his own meals and fof his own 
room and for his own clothes. Witness stated' that she 
knew that her son earned $12 per week and little more 
including his tips amounting to $15 to $18 per )veek and 
out of his earnings he gave the witness $7 to $8 jper week 
and out of the balance supported himself. i 

Thereupon plaintiff announced to the court tliat plain¬ 
tiff’s case was completed and plaintiff rested. Thereupon 
the defendants moved the court to direct a verdict in favor 
of the defendants upon the following grounds: I 

First, That the evidence show’s as a matter of law that 

' ^ I 

the decedent w’as guilty of contributory negligence under 
the facts and authorities; ^ 

Second, That there is no evidence esifablishing 
91 negligence on the part of the defendants under the 
count w’hich bases liability on a violation of the com¬ 
mon law rules of negligence: 

Third, That there is no evidence establishing negligence 
on the part of the defendants under the count which claims 
the violation of the said elevator regulations as ^ basis of 
the charge of negligence; that there is no evidence that a 
violation of any of the pertinent regulations could bonstitute 
a proximate cause of the accident; 
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Fourth, That the regulations themselves are not applica¬ 
ble to the facts or evidence in the case; 

Fifth, That the defendants owed no duty to make the 
premises reasonably safe for the plaintiffs decedent; 

Sixth, That the plaintitf’s decedent was not a business 
invitee; 

Seventh, That the defendants were not in control of the 
premises and that the first floor premises was not a com¬ 
mon passageway; 

Eighth, None of the reg-ulations pleaded or offered in 
evidence had anv relation to the horizontal doors within 
the elevator shaft which were not required under the regu¬ 
lations ; 

Ninth, Under the regulations offered in evidence, there 
was no duty imposed upon the defendants herein to com¬ 
ply therewith; 

Tenth, That the elevator regulations were not applicable 
to the reason that no notice to comply therewith was ever 
given to the owners or designated as required by the regu¬ 
lations ; 

Eleventh, Any notice to comply with the regulations, if 
given, would not be binding upon the subsequent purchaser 
of the property without notice to such purchasers; 

Twelfth, There is no evidence to show how long the 
elevator door leading to the shaft had remained open, or 
that it was open or that it was opened by anyone for whom 
the defendants were responsible. 

Thereupon the court overruled the motion for a 
92 directed verdict on behalf of the defendants and al¬ 
lowed an exception to the defendants. 

Thereupon the defendants to maintain the issues on their 
part joined called Frank R. Nymark as a witness for and 
on behalf of the defendants who testifled that he is a com¬ 
mercial photographer and that at the request of the de¬ 
fendants he made certain photographs of the permises on 
January 3, 1934, offered in evidence as the defendant’s Ex¬ 
hibit No. 1, 2 and 3 taken at 1005 E. Street, Northwest, at 
which time he was accompanied by one of the defendant’s 
counsel, who pointed out the views that should be taken. 
Witness stated that each of the photographs represented 
truly the situation as he found it on the third day of Janu¬ 
ary 1934. The witness drew a diagram on the blackboard 
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indicating various landmarks and testified concerning 
measurements which he made on the premises, ahd stated 
that the elevator well was 45 feet back from the| front of 
the building; that the floor premises on the first|floor are 
18 feet wide in the front extending back about bald the 
distance of the elevator at which point the floor distance 
becomes wider by the width of the stairway which! goes up¬ 
stairs, vrhich stairway is separated by a partition from the 
first floor premises. At the point where the room gets 
wider, which is about 30 feet from the entrancbe to the 
first floor premises, the elevator is located about 15 feet back 

bevond that. ! 

•/ 

On cross examination the witness stated that in| entering 
the premises from the righthand door, not the doo^ between 
the two bay windows, one entered a hallway, and hhout 3 or 
4 feet from the entrance to the hallway is another door on 
the left which enters onto the premises of the first floor; 
that witness went to the premises in broad daylight, but 
that the pictures were taken with a flash light, since 
93 it was too dark to take them without a flash. 

Thereupon Marguerite Howard was called as a 
witness for and on behalf of the defendants and testified that 
she was born and raised in the District of Columbia and in 
December 19'33 was employed by the Zichtl Compafiy, which 
company was engaged in the bookbinding business, which 
business was owned by Mr. Ruzicka who lived in Baltimore, 
and during her employment in the District of Columbia for 
Mr. Ruzicka, she was employed at 1005 E. 'Street, North¬ 
west, on the premises known as Ruzicka Company on the 
second and third floors of the building. Witness'was with 
the company since December 1929 and during the entire 
period the book-binding establishment was maintained at 
the same place on the second and third floors I of those 
premises. The book-binding establishment mov^ out of 
the premises in February 1934. Witness recalled the ac¬ 
cident that happened to the Davis boy in December 1933 and 
several months thereafter Ruzicka Company moved out, 
which was the February following the accident. Witness 
was a clerk in the office and a Mr. Sima was also employed 
there in the capacity of a book-binder. In Deceipber 1933 
Ruzicka Company was doing book-binding on the second 
and third floors of the premises. Mr. Sima’s brbther who 
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was in the Baltimore office of book-binding establishment 
was in charge and he visited the premises once a week, and 
occasionally brought a colored man with him. Ruzicka 
Company is under a different name operated in Baltimore, 
Mr. Ruzicka being the owner of the Baltimore establishment 
and the "Washington establishment. There was no janitor 
employed at the premises on E. Street. The heat for the 
premises was provided by the book-binding establishment. 
There was a furnace in the cellar and it was taken care of 
by the book-binder, Mr. Sima. The first floor of the 
premises had been occupied by a rubber stamp place and 
the building was formerly owned by the people who 
94 occupied the first floor premises as a rubber stamp 
business but about a year prior to the accident in 
December 1933 the occupant of the first floor premises va¬ 
cated the same and thev remained vacant from that time 

V 

until the time of the accident. That when witness was first 
employed there the said bookbinding business was owned 
by the people who occupied the rubber stamp business on 
the first floor, who owned the entire building. Witness 
stated that she had nothing to do with the front door to 
the premises located between the two bay windows. Wit¬ 
ness never entered the first floor premises after they be¬ 
came vacant except on one or two occasions to go in and 
see if the front door was locked and always found that it 
was locked, and would try it from the outside to be sure. 
Witness never used the elevator for any of the business of 
the bookbinding establishment but it was used by Mr. 
Sima when he did the bookbinding he would take the books 
to be bound from the second to third floor and also from 
the third to the second floor. The elevator was a freight 
elevator worked by ropes; he would simply pull the rope 
and transfer it from the second to the third floor or other¬ 
wise. Witness used the elevator on several occasions from 
the first floor to the second floor to bring in some supplies 
for the bookbinding establishment and if there were a large 
amount of books to be delivered to the bookbinding estab¬ 
lishment it was sometimes used to carry books from the 
first floor to the second and third floors. On those oc¬ 
casions it would be used by Mr. Sima and the express com¬ 
pany sometimes used it, by express company the witness 
meant the Lightning Messenger Service. Zichtl Company 
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did business with the messenger service for abo^t a year 
and a half or two years in that the messenger service col¬ 
lected and delivered books for the Zicht Compai^y. When 
they had one or two books the stairway was used but if they 
had to make several trips the boys would use the 

95 elevator. On the dav of the accident witness 
^phoned the messenger service shortly before five 

o’clock and asked whether or not they had seiit for the 
books and the messger service replied that they had, to 
which the witness replied on the telephone at thatj time that 
she was just calling to know w’hether to wait or not. Witness 
waited until about five or ten minutes after five I and since 
the messengers had not yet showm up decided toi go home. 
She had just gotten to the front door when the Davis boy 
came and witness said ‘‘I thought you weren’t coming any¬ 
more”. Witness held the door open and the Davis boy 
started in and the witness said to him as she began to walk 
in ^^just leave the books here. W"e will take thern up in the 
morning.” Then the WTlson boy followed him ih and wit¬ 
ness continued to stand right at the front door. Then the 
witness heard the crash and heard someone call and first 
couldn’t tell what the call was and then heard them call 
again. Then witness looked into the premises oh the first 
floor and asked whether or not she had been called and the 
Wilson bov asked her if there was a light there and she 
replied in the negative and he told the witnesg that the 
Davis boy had fallen down the elevator shaft. Witness then 
rushed back and Wilson lit some matches and she told the 
WTlson boy that he would have to go down the elevator to 
the bottom of the shaftway because she did not think of the 
stairway and she told Wilson to w’ait until she got some 
help; she would go get help and witness ran out and asked 
a young man to come to help get the Davis boy| out. The 
Davis boy was carried up and they took him to tlje hospital. 
The stairway that was used to go to the basemefit was the 
stairway leading from the first floor premises tp the base¬ 
ment which the witness indicated on the photograph. The 
first floor premises was all one room and in entering the 
first floor from the front proceeding directly witness 
thought she saw the Wilson boy ride on the elevator 

96 one time. Witness cautioned everyone that it was a 
freight elevator and was not supposed to be ridden 
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on. Witness was asked how long before the accident she 
had last been on the first floor, and she replied that she had 
no occasion to go on the first floor after Mr. Baumgarten 
discontinued owning the business, and said that she had not 
been down there in six months except just to try the front 
door and then stated that she knew she hadn’t been inside 
the premises for about a year. Witness did not know any¬ 
thing with respect to the gate leading to the elevator on the 
first floor being tied back, nor did she ever see the gate tied 
back and had nothing to do with tving it back and did not 
know who did it, and witness did not know at the time of 
the accident that it had been tied back. Witness did not 
notice part of the horizontal door in the shaftway being 
tied back and never saw it in that condition, and had noth¬ 
ing to do with putting it in that condition and did not know 
who did it. Witness did not notify the defendants that 
there was anvthing wrong with the elevator because she 
knew of nothing wrong with it. Witness knew that there 
was some kind of an elevator inspection made when she 
first went there in 1929 and that some report was made on 
the elevator but from that time on witness did not know of 
any inspection; but on no other occasion ever saw any 
elevator inspector from the District of Columbia during the 
time that she worked there, and at that time was w’hen 
Baumgarten owned the building. At no time during the pe¬ 
riod of more than a year that the first floor premises were 
vacant did witness see an elevator inspector come to the 
premises to make an inspection. Witness never received 
any requests about a defect in the elevator. Witness’ hours 
of work were ordinarily from 9:00 in the morning until 
5:00 in the evening every day except Saturdays. There 
were lights and a switch for lights in the vestibule leading 
to the stairwav to the second back towards the elevator be- 
fore getting to the elevator on the right hand vrall of 
97 the first floor premises is the stairway which extends 
down into the basement. There was no entrance to 
the stairway leading to the basement from the vestibule but 
the entrance to that stairway was only through the first 
floor premises The stairway in the vestibule or hallway was 
a stairway which led only to the second and third floors. 
When the boys arrived on the evening of the accident wit¬ 
ness was standing in the doorway leading into the hallway 
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going to the stairway leading upstairs and not at the 
center front doorway. At that time the boys entered the 
premises on the first floor there were no lights in. the 
premises burning although there were street lights on. 
There was no place for any lights in the first floor store 
that witness knew of. The Davis boy was the fifst one to 
come to the doorway. The witness told him to leave the 
books there and that she would take them up in the morning. 
Witness indicated to him to leave them right at the door¬ 
way, because they were both at the doorway at; the time. 
Witness did not direct him to take the books to th^ elevator. 
The bov had an armful of books at the time. Witness did 
not open up the side door to enter from the hallway into 
the first floor premises, but the door was ajar and he just 
walked in. When he walked in, the witness did ndt know he 
was walking back to the elevator, but thought he was put¬ 
ting the books down inside the door and witness just con¬ 
tinued to stand right at the door, because the "Wilson boy 
seemed to be following right behind the Davis bby, and it 
seemed to the witness that the Wilson boy was only about 
a foot or so behind the Davis boy. The street light gave 
enough light in the front part of the store, but the back 
part of the store towards the elevator was dark. The Davis 
boy had been there on several occasions before delivering 
books and always used the stairway, but the "Wilson boy 
had been there on other occasions and used thd elevator, 

and witness thought she saw’ the Wilson bpy ride on 
98 the elevator one time. Witness cautioned evervone 

V 

that it was a freight elevator and was not supposed 
to be ridden on. Witness wras asked how long before the 
accident she had last been on the first floor, and she replied 
that she had no occasion to go on the first flooij after Mr. 
Baumgarten discontinued owming the business^ and said 
that she had not been down there in six months except just 
to try the front door and then stated that she; knew she 
hadn’t been inside the premises for about a yean Witness 
did not know anything with respect to the gate leailing to the 
elevator on the first floor being tied back, nor di'd she ever 
see the gate tied back and had nothing to do wdth tying it 
back and did not know’ w’ho did it, and witness did not 
know at the time of the accident that it had beeil tied back. 
Witness did not notice part of the horizontal door in the 
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shaftway being tied back and never saw it in that condition, 
and had nothing to do with putting it in that condition and 
did not know who did it. Witness did not notifv the de- 
fendants that there was anything wrong with the elevator, 
because she knew of nothing wrong with it. Witness knew 
that there was some kind of an elevator inspection made 
when she first went there in 1929 and that some report was 
made on the elevator but from that time on witness did not 
know of any inspection, but on no other occasion ever saw 
any elevator inspector from the District of Columbia during 
the time that she worked there, and at that time was when 
Baumgarten owned the building. At no time during the 
period of more than a year that the first floor premises were 
vacant did witness see an elevator inspector come to the 
premises to make an inspection. Witness never received 
any requests about a defect in the elevator. Witness ’ hours 
of work were ordinarilv from nine in the morning until five 
in the evening every day except Saturday. There vrere 
lights and a switch for lights in the vestibule leading to 
the stairway to the second and third floor, and there was a 
switch for those lights on both landings, one at the 
99 entrance at the hall wav as one enters from the side- 
walk and also one at the second floor. Witness had 
just switched otf the lights when she walked out of the build¬ 
ing on the occasion when the boys entered the premises to 
deliver the books., and the lights were off at the time of the 
accident. The light fixture was in the center of the ceiling 
of the building in about the center of the hallwav which is 
adjacent to the stairway leading to the second floor. Wit¬ 
ness described that one enteri'^.g the right front door of 
the premises entered the small hallway and immediate the 
left was the doorway leading to the first floor premises 
and about the same distance from the doorway forward in 
the hallway began the steps going upstairs. When the 
Wilson boy passed the witness going into the premises she 
did not recall saying anything to him although she had 
spoken to the Davis boy when he passed her and her im¬ 
pression was that both boys were close together and it 
seemed that one came right behind the other and it didnT 
seem like more than a minute. The stairway leading from 
the hallway to the second floor was in good condition and 
there was nothing wrong with it and no reason why it could 
not be used. 
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On cross examination the witness stated that she is no 
longer employed by Mr. Kuzicka but she is presen|;ly work¬ 
ing for Mr. Sima who is employed by Ruzicka; that she has 
no interest in the outcome of this case. During tjie entire 
period that the book-binding business was on the second 
floor, witness had used the elevator for the prirpose of 
carrying freight up and down and when Mr. Baumgarten 
was the occupant of the ground floor premises it jwas used 
with his knowledge and consent, and after he vacated the 
premises, the book-binding concern continued to use it and 
were never told not to use it, and continued to use it in the 
same way after the first fioor became vacant as |they did 
during the occupancy of the first floor. Oh the oc- 
100 casion of the accident witness had already closed the 
door and put on the lights and was ready to |go home, 
but when the messengers arrived she opened the | door for 
them, and stated that she did not tell them to take the books 
and put them on the elevator but told them to put them down 
right at the door, and at that time witness was just inside 
the door as she held it open. Witness saw them go by 
through the door on the left into the first floor store but did 
not see them go to the elevator, she just saw them go in 
the doorway but did not know that they were going back to 
the elevator. Witness did not tell the boys not iq go back 
to the elevator, but simply told them to put the bopks down 
at the doorway. j 

Q. Do you remember testifying before the coroner’s in¬ 
quest in this case? A. Yes. ! 

Q. Do you remember saying that this young man—this is 
on page 28. ‘‘Did this young man who was hurt;say any¬ 
thing to you as he passed you? “A. No. I ju^ said I 
didn’t think he would come by anymore.” i 

Q. Wasn’t that all you said happened then? A. I sup¬ 
pose so. ' 

Q. Why do you say now that you told him to put them 
down at the door ? A. Well, I did tell him. I 

Q. Well, is your memory better now or was it jbetter at 
the inquest? | 

i 

(the witness hestitated) | 

j 

Q. On the next page, page 29, “Did you hear this young 
man say anything after he passed you?” “A. Which one.’’ 
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‘‘Q. The young man that was hurt. “A. I don’t recall 
him saying anything to me.” A. No. 

Q. Did you say this? A. When they passed me 

101 Q. When did you say this to him? A. While we 
were at the door 

Q. While you were at the door A. Yes 

Q. You were standing in the door? A. I was standing. I 
had pullee the door back. Yes I was standing— 

Q. Aside ? A. I was standing at one side. 

Q. You say you held the door open leading to the Baum- 
garten room? A. No. 

Q. You didn’t do that? A. No 

Q. But the street light from the street were sufficient to 
light the front of the store? A. Yes 

Q. You did see them go through that door and go in 
toward the elevator, didn’t you? A. The boy pushed the 
door open and went in. 

Q. Hadn’t they always gone through there when they 
went to the elevator? Isn’t that your entrance to go in? 
A. Yes 

Q. Didn’t they do what they always had done? A. I 
don’t know 

Q, What A. I didn’t know he was going back there. 

Q. You didn’t tell him not to go in when you saw him 
going— A. No. I didn’t tell him not to. No. 

102 Q. You saw him leave the place where you were 
standing? A. Yes 

Q. You saw him leave the hall in which you were stand¬ 
ing, didn’t you? A. Yes. 

Q. You saw him go through that door, didn’t you? A. 
Yes. 

Q. Where di you think he was going vrhen he went 
through that door? A. I just supposed he was going in 
the first floor to put the books down. 

Q. Did you tell him to go in through that door and put 
the books down? A. No. I did not 

When the boys entered the doorway leading onto the 
premises of the first floor, the witness did not watch them 
but saw them go through the door and did not see them put 
the books down, but when she heard the crash she thought 
they must have fallen- back in the elevator. Witness could 
not see where the boys were walking because she was stand- 
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ing at the front doorway being the right front dobr to the 
building and could not see into the first floor premises from 
where she was standing holding the door open. 

Q. You didn’t ask them to leave—didn’t call them back, 
did you? A. No. 

Q. You didn’t interfere with them in anything that they 
did did you. A. No. I 

It had been the practice of these boys when they brought 
a large quantity of books to put them on the elevator and 
then they would come upstairs and pull the elevator, and 
after the elevator came up they would unload it and 
103 this had been the practice ever since witness!had been 
with the book-binding concern. The book-binding 
establishment occupied the entire second and thi^d floors, 
each floor consisting merely of one large room. There were 
no stoves on either floor, just hot water radiators which 
were heated from the furnace in the cellar, and witness took 
care of heating the whole building. | 

On redirect examination the witness stated that! the door 
which she held open was the right front street boor, but 
did not hold open the door leading from the hallway into 
the premises on the first floor. In going to the basement 
to take care of the furnace it was necessary to gb through 
the side door from the hallway onto the first floor'premises 
and then the stairway from there down into the basement. 
The hallway immediately inside the right front | doorway 
did not extend beyond the steps but was the entire width 
of the steps and the steps were just as wide as I the hall¬ 
way, so that the hallway ended at the steps and no-bne could 
walk around behind the steps. That witness had never seen 
defendants in the building and attended court in I this case 
upon request of counsel for defendants. 

Thereupon Emil Sima was called as a witness for and 
on behalf of the defendants and testified that he lives in 
Baltimore, Maryland, and is engaged in the book-binding 
business, and that he was formerly employed in the book¬ 
binding business at Washington working for Mr! Ruzicka 
who owned and operated the Zichtl Company at 1005 E. 
Street, Northwest; that he recalls the occasion of the ac¬ 
cident December 1933 when a boy named Davis i^ell down 
the elevator shaft; and that he had worked for l!he Zichtl 
Company about eight months prior to the accident at the 
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same premises; that the Zichtl Company occupied the 
second and third floors of the premises, 1005 E. Street, 
Northwest, and there was one room on each of the floors, 
the second floor being used for the office wffiere Miss 

104 Howard stayed and the third floor was used for 
hook-binding and the witness was on that floor. There 

were no other employees of the company in Washington. 
With respect to the condition of the first floor premises at 
the time of the accident with respect to whether or not it 
w’as used by any other tenant, the witness replied that the 
premises were vacant and they had been vacant during the 
whole period that the mtness was employed at the book¬ 
binding establishment; that the Zichtl Company provided 
their own heat and furnished their own coal which was 
bought by Miss Howard, which coal was delivered in the 
cellar through a trap door in the street proper. Witness 
used to attend to the furnace and would go dowm the stair- 
w^ay to do so, meaning the stairway down from the second 
floor to the hallwav leading to the doorwav onto the street. 
There was no other way to get to the cellar except by the 
elevator wffiich was never used for that purpose. Witness 
had ridden on the elevator on several occasions but onlv to 
go from the second to the third floor and from the third 
floor to the second floor, but never used it to go to the first 
floor premises or to the basement. There was no janitor 
employed on the premises. The witness’ brother, Harry 
Sima, who w'as connected with the Baltimore office of the 
Zichtl Company would come over weekly, for the purpose 
of getting work to take to Baltimore, and on those occasions 
would not stay long because they were out soliciting orders. 
The last time the elevator was used to the knowledge of 
the witness was by himself a few days prior to the accident 
for the purpose of taking some books from the second to 
the third floor but witness did not ride on the elevator at 
that time. And the elevator was still at the third floor at 
the time of the accident. To the best of the witness’ 
knowledge nobody moved or used the elevator from the 
time that he left it on the third floor until after the accident. 
Witness was not on the premises when the accident 

105 occurred, because he had left about 4:30 o’clock that 
afternoon. The first that the witness knew anvthing 

about the accident was when he came to work the following 
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morning. Witness did not know at any time that ithe hori¬ 
zontal door within the elevator shaft was tied back and did 
not know anything about it nor why it was tied back and 
never saw it tied back. Witness went to the furnace every 
day but never knew that the door or gate was tied back. In 
going to the furnace witness would take the staivway and 
would pass within 15 or 20 feet of the elevator oh each oc¬ 
casion and on no occasion did the witness ever obsbrve that 
any part of the floor door within the shaft was tied back. 
With respect to the gate surrounding the elevator shaft¬ 
way, the witness never knew that it was tied back and had 
nothing to do with it, nor did he know who did it,| nor how 
long it had been tied back. Witness generally went to the 
furnace in the morning and late in the evening.; On the 
day of the accident witness went to the furnace about 4:00 


in the evening and in going to the furnace used the same 
route down the stairway passing close to the elevator, but 
did not notice the condition thereof. Witness never saw 
Messrs. Lyon and Lyon on the premises, but sawi someone 
there but did not know who it was. When the defendants 
were pointed out to the witness in the court roonii witness 
could not say that he ever saw them, and could not remem¬ 
ber ever seeing them on the premises, and never talked to 
either of the defendants. During the whole time; that the 
witness was employed on the premises the front:door be¬ 
tween the bay windows was always locked to | his best 
knowledge. Neither he nor Miss Howard ever h^d a key 
to that front door. Miss Howard never let ahyone in 
through the front door between the bay windows. | Witness 
saw the boys on previous occasions delivering books, but 
they came very seldom. Witness did not know tbe Davis 
boy and did not know any of the other boys, becausp he very 
seldom came in contact with them. When |the boys 
106 would call at the office they dealt with Miss Howard. 

Witness was not familiar with a break that was in 
the cam that operated the horizontal door within the 
elevator shaft, never saw that break. Witness never noticed 
it on the occasions he operated the elevator and ne^er knew 
it existed there. Witness never saw any elevator inspector 
on the premises. Nor did he ever get any communication 
from any elevator inspector before the accident occurred 
with respect to any defect or any change to be made in the 
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elevator. That during the period witness was there there 
were no light bulbs or lights on the first floor. 

On cross examination the witness testified that the store 
floor premises on the first floor are about 20 feet wide; 
witness admitted that he testified at the coroner’s inquest 
where he stated that he passed through the ground floor 
premises daily in order to go to the elevator, but didn’t 
usually go over to the elevator. And meant that he did not 
actually go over to the elevator, but passed by it every day 
in going to the stairway leading to the basement. When 
the witness’ brother would come over from Baltimore for 
books or to deliver books, he sometimes used the elevator 
but that witness did not know how often he used it. Wit¬ 
ness ’ brother came over every week for the purpose of de¬ 
livering books but the elevator was not used to take books 
up or bring them down but that his brother and the colored 
man would take the work down the stairs with the books in 
their arms to the best of the witness’ knowledge and that 
witness never saw his brother and the colored man use the 
elevator but he knew that they had used it. To the witness ’ 
knowledge the elevator was used by his brother on only one 
or two occasions. Witness stated that very little work was 
done on the premises and all the work was carried down the 
stairway into the hallway leading onto the street. Witness ’ 
brother and the colored man who would come over from 
Baltimore with him would carry the books down the 
107 stairway in their arms, and always did so to the best 
of the witness’ knowledge. Witness never saw them 
use the elevator, but knew that they had used it on one or 
two occasions. On all the other occasions when thev came 
to the premises, witness saw the colored man and witness’ 
brother carry the books down in their arms down the stair¬ 
way. Witness never saw the colored man operate the 
elevator. Witness only used the elevator to carry books 
from the second floor to the third floor and to bring them 
down from the third floor to the second floor, but never to 
the first floor or to the basement. Witness admitted that 
he testified before the coroner that although he had not seen 
he knew that the elevator would be operated by the colored 
man who came with his brother every Tuesday and that the 
colored man did not remain very long but just long enough 
to carrv the books out. To the best of the witness’ 
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knowledge the elevator was never in the basement or first 
floor, but always on the second or third floor. Witness 
never ran the elevator from the second floor down, nor from 
the first floor up. Witness never saw anyone el^e use it 
but knew that it had been used on a few occasions: 

Thereupon Alexander F. Prescott was called as a witness 
for and on behalf of the defendants and testified that he is 
a lawyer connected with the Department of Justice as an 
attorney in the tax division and is designated as special 
assistant to the Attorney General. Prior to his iappoint- 
ment as Special Assistant to the Attorney General, he was 
associated in the practice of law with the defendahts, Lyon 
and Lyon in the district of Columbia. Witness was as¬ 
sociated with the firm of Lyon and Lyon from 1914 until the 
war and immediately after the war until his appointment 
about a year ago to the Department of Justice. | Witness 
was associated with Lyon and Lyon at the time they be¬ 
came the owners of the property at 1005 B. Street, 
108 Northwest. Witness handled the transaction where¬ 
in Lyon and Lyon became the owners of the property 
and drew all the papers, and his recollection was that there 
were four trustees on the property, one being hpld by a 
client of the office, one by Mrs. Lyon and a first tipust held 
by the bank or a client of the bank. The property was pur¬ 
chased at a foreclosure sale under the fourth trust, and 
brought in by a representative to protect all the interests. 
That at the foreclosure sale, title was not taken in the name 
of the defendants. The foreclosure in the early part of 
1933. At the time of the foreclosure Mr. Leopold Baum- 
garten was the owner of the property, and he is the same 
Leopold Baumgarten who conducted a rubber stamp busi¬ 
ness on the first floor of the premises 1005 E: Street, 
Northwest. The deed conveying title to the defendants of 
this property was dated October 7, 1932 and was recorded 
on April 7, 1933. After the sale of the property I by fore¬ 
closure in October 1932 Baumgarten continued in the 
premises until the early part of 1933, when thete was a 
Marshal ^s sale of Baumgarten’s personal property! Baum¬ 
garten continued to occupy the premises on the first floor 
from the time of the foreclosure in October 1932 [until the 
time the Marshal took the premises over in early part of 
1933. The Marshal dispossessed Baumgarten in either 
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January or February 1933. All the equipment on the 
premises was sold at the Marshal’s sale and removed from 
the premises. A notice from the Marshal’s office of the 
date of the sale of the personal property was offered and 
received in evidence showing the date to be January 26, 
1933. From that time on witness continued in the office 
of Lyon and Lyon and was associated with them at the time 
when the accident occurred in December 1933. There was 
no time from the Marshal’s sale in January 1933 until after 
accident ir. December 1933 that the first floor premises were 
ever rented or occupied by anyone. After the Marshal’s 
sale in January 1933 and prior to that time, there was a 
tenant on the upper floors of the premises, whose name was 
Ruzicka, who was a tenant of the former owner, who 
109 operated a book-binding business known as the Zichtl 
Company, which occupied the second and third floors, 
but there were no other tenants in any other part of the 
entire building. After the foreclosure sale and when the 
defendants became the owners of the property, a concession 
in the rental was made bv the defendants to the tenant of 
the second and third floors, because they, the tenants, would 
have ^o heat the building. The reduction in rent allowed 
because of tenant’s assumption of obligation of heating the 
premises, was twenty-five dollars per month. The defen¬ 
dants did not furnish any heat to the premises nor did they 
furnish the service of any janitor or any employees of any 
kind. The nature of the occupancy as described by the wit¬ 
ness continued from January 1933 until after the accident 
in December 1933. The furnace was located in the cellar 
and in order to permit the tenant to go to the furnace the 
key was given to tenant for the cellar door. The key that 
was given was the key to the side door from the hallvray 
which is adjacent to the stairway leading to the second 
floor premises, which is separate and distinct from the first 
floor premises. Witness had occasion between January 
1933 and December 1933 to visit the premises, and went 
there frequently just before and during and after the Mar¬ 
shal’s sale in January 1933, and it was never occupied ex¬ 
cept on one occasion when the first floor premises were 
gratuitiously loaned to a charity for a rummage sale, and 
on that occasion only the front portion of the premises 
was used which did not extend more than 20 or 25 feet 
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from the front and not as far back as the elevatoi^. It was 
a charitable affair in loaning it for the rummage | sale and 
no rent was collected therefor. On the occasions when the 
witness visited the premises after the Marshal’s isale wit¬ 
ness saw the elevator but there was nothing particular that 
he observed but he did see the elevator, but never isaw it in 
use, and on no occasion did he ever see any people I bringing 
freight, go through the first floor and use the elevator to 
take it up, or down. Witness’ knowledge and in- 
110 formation about the elevator was that it was never 
being used for such a purpose. Witness could not fix 
the specific dates of his visits to the premises after the 
Marshal’s sale but said that he was there several times 
between the early part of 1933 and the time of the accident. 
The last time the witness was at the premises was about a 
month or six weeks prior to the accident, at which time he 
went there to see what repairs might be necessary in order 
to fix up the place to be rented. On that occasioii witness 
observed the elevator and the gate thereto, and the whole 
place was closed. Every occasion when the witness visited 
the premises the swinging or vertical gate was closed and 
the elevator was always on the first floor every time that 
the witness visited the premises. The gate to th^ elevator 
shaft is about 3 feet wide, and if the gate were open a 
person stepping onto the elevator or stepping into jthe shaft 
would have only a width of three feet to walk through in 
order to get in. ' 

On cross examination the witness testified that firom time 
to time he was sent by R. B. H. Lyon to look aftet some of 
their properties and as to the premises 1005 E. Street, 
Northwest went there several times during the period of the 
Marshal’s sale, but not as often as once a month, j Witness 
did not visit these premises more than a dozen times during 
the whole period of the ownership. His first visit to the 
premises was when he went to see about the Marshal’s sale 
and witness went there with the auctioneer and on that oc¬ 
casion went all through the property and into the cellar. 
Witness had not been in the cellar more than 3 or 4 times. 
The first time he went into the cellar was when Mjr. Baum- 
garten was in the building, and witness was taken there by 
Mrs. Baumgarten. to be shown some of the property and 
some of the personal property- that he had down there that 
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was to be brought upstairs. Witness also went there at or 
about the time when the premises were being vacated to 
see that it was cleaned up which was just about a few 

111 days after the sale. Witness could not recall any 
other specific time that he visited the premises. In 

going to the cellar witness went down the stairway from 
the first floor store premises. Witness stated that there 
was no passageway on the first floor premises. Witness 
judged that the elevator was about 60 feet from the front 
door. Witness estimated that the front part of the premises 
were about 16 or 17 feet wide and that the rear part of 
the premises, including the part where the elevator was 
located, was about 35 feet wide. Witness never visited any 
of the other floors of the premises until after the book¬ 
binding establishment moved out, but witness had been 
there once or twice during the period that Baumgarten had 
occupied the first floor premises. On all the’ occasions when 
the witness was on the first floor premises the elevator 
was at the first floor level, and all the doors and gate were 
closed. Witness never examined the elevator because he 
didn’t have to, because in walking past the elevator, the 
little rail that goes around the elevator extends up a cer¬ 
tain distance and then there is open lattice work at the top, 
and you can readily see through that. Witness stated that 
anyone walking past the elevator in the building could see 
through and see that the elevator was up on that floor. 
Witness stated that he was six feet tall and in passing by 
and walking up to the elevator, he could see the inside over 
the three foot wall through the lattice work without any dif¬ 
ficulty even though the vertical gate was shut. On each 
occasion that the witness was present the elevator was down 
at that floor level and he found the horizontal doors up 
and if it had not been there, he would have noticed it. The 
onlv time the witness did not see the elevator at that level 
was after the accident. One of the purposes in witness’ 
visiting the premises was to see that everything was in 
good condition, including the elevator. That he observed 
and examined the elevator but did not give it a thorough 
examination and if anything had been out of the 

112 ordinary he would have been there and if the door or 
the gate had been open or the elevator had not been 

there he would have noticed it because that was one of his 
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purposes in being there. Witness never went to the District 
Building to ascertain from them whether the elevator was 
in good condition. Witness did not say that he wept there to 
determine the condition of the elevator but stated that one 
of his purposes in going there was to see what the condition 
of the premises was, and if the elevator had the gptes open 
or had been used, witness would have noticed it. , Prior to 
the accident and after the premises had been vacated the 
defendants put a new lock on the little door that; led from 
the hallway into the first floor premises. Witness went 
there one day and tried to get into the first floor premises, 
but could not because the door was locked and he did not 
have the key to the front door. The key was held by the 
defendants. Witness stated that the defendants had 
authorized the real estate firm of Shannon and iLuchs to 
rent the first floor premises. Witness likewise stated that 
on the front of the building there were two real estate signs 
For Kent, one by Shannon and Luchs and the other by 
Rozinsky who had keys. Witness stated that Ruth Angelo 
is a stenographer in the office of the defendants | and that 
she took title to the building at the time of the sale. 

On redirect examination the witness stated i that the 
owner of the property up to the time of foreclosure was 
Mr. Leopold Baumgarten. Witness never knew Mr. J. 
Baumgarten; that the only Baumgarten witness saw around 
the premises was Mr. Leopold Baumgarten who owned the 
property before the defendants took it under foreclosure. 
That Mr. Leopold Baumgarten is a brother-in-law of both 
defendants having married their sister and 'sVas their 
brother-in-law long before these proceedings took place. 
On the window on the front of the building is a'sign, “J. 
Baumgarten & Sons Company. 

Thereupon Francis G-. Heigle was called: as a wit- 
113 ness for and on behalf of the defendant an<J testified 
that he is in the real estate business and has been en¬ 
gaged in that business in the District of Columbia for 16 
years and that he had occasion in 1932 to visit the: premises 
1005 E. Street; that in December 1932 witness had a re¬ 
quest from the defendants to go to premises 1005! E. Street 
to check over the furnace because the grates were burned 
out and to see what had to be done to repair or replace it 
and to see the people on the second floor to gain entrance 
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into the j&rst floor premises. Witness went to 1005 E. Street 
and went to the second floor and there was a bookbinding 
establishment conducted there. Witness entered the right 
front door of the building into the hallway and went up the 
stairway to the second floor and told the lady there who he 
was and she let the witness into the first floor premises 
through a door at the foot of the stairway in the hallway 
and showed the witness where he could walk around to the 
stairway on the first floor premises that led to the basement. 
Witness went to the basement and inspected the furnace 
and saw that the grates were burned out and reported the 
same to the defendants and the defendants gave the witness 
an order to install new grates. Thereafter the witness 
gave an order to a man named Norman England to purchase 
new grates and install them and to go to the premises and to 
go to the second floor to get the key in order to gain 
entrance to the basement through the first floor premises, 
Mr. England did make the installation. After the installa¬ 
tion, witness again visited the premises and gained entrance 
in the same manner to inspect the installation. The occasion 
of these visits by the witness were on December 23, 1932, 
which was the day the work had been done and witness had 
been there before and afterward. On those occasions witness 
had an opportunity to observe the condition of the first floor 
premises and observed that they were vacant and no-one 
was occupying it and it was one large room which 
114 was empty. Witness observed that there was an ele¬ 
vator shaft on the first floor premises toward the rear 
of the building about 40 or 50 feet back from the basement 
entrance, which has a fence around it possibly 4 to 5 feet 
high and a little door in the front facing it with a hook on 
it which acts as a gate to the shaft, which door or gate to 
the shaft is approximately 4 feet wide. There was a little 
hook on the right hand side of the door and on each of the 
occasions when the witness was on the first floor premises 
the gate was closed. On no occasion did witness ever ob¬ 
serve the elevator being used. Witness visited the premises 
on other occasions as well, the last occasion of his visit be¬ 
ing in November and December of 1933, shortly prior to 
the accident. Witness was likewise there in March and 
July of 1933 and was sent there by Mr. R. B. H. Lyon and 
the occasion of that visit in March 1933 was after repeal 
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and witness went there for the purpose of ascertaining what 
would have to spent in order to make the placei available 
for a wholesale liquor establishment and witness went there 
and took Mr. Norman England with him as a repair con¬ 
tractor to make an inspection and an estimate. On that oc¬ 
casion in March 1933 witness and Mr. England went in the 
hall door from the outside and went to the second floor and 
got the key to gain entrance to the first floor premises and 
then went into the first floor and examined the entire first 
floor to get an idea as to what would have to be spent to ren¬ 
der the premises tentantable for that kind of business. On 
each of the occasions of the visits of the witness in 1933 
witness had occasion to examine the elevator shaft and the 
elevator because he considered removing the elevator sup¬ 
ports in closing up the hole which constituted the entire 
shaft in the ceiling and floor so that it could be one straight 
store. Witness found that there was a fence around the ele¬ 
vator about 4 feet high as he previously stated aUd a little 
door that was closed and there was a floor with hinges 
115 on it within the elevator shaft which was closed. Wit¬ 
ness went to the basement where there was a stairway 
that led to the basement in the front of the building and went 
down in the basement and observed underneath! what had 
to be done to permanently floor up the elevator | shaft and 
observed that the inside of the shaft was floored by virtue 
of the tw’o hinged doors. On none of the occasions of wit¬ 
ness ’ visits to the premises in 1933 was the elevator used at 
anv time. On all the occasions when the witness was on the 
premises the elevator was at the upper floors and not at 
the basement or first floor premises. i 

On cross examination the witness stated that ithe entire 
first floor premises were vacant. On redirect examination 
the witness stated that he did not know exactly who was 
occupying the second and third floors of the premises but 
understood that it was being operated as a bookbinding 
business. 

Thereupon, Mr. Rutherford B. H. Lyon was called as a 
witness for and on behalf of himself and his co^defendant 
and testified that he and his brother Simon Lyon constitute 
the law firm of Lyon and Lyon and have been practicing at¬ 
torneys in the District of Columbia for more than twenty- 
five years with offices in the Evans Building; ttat he has 
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lived in Washington all of his life and is a joint owner of 
the building at 1005 E. Street with his brother Simon Lyon. 
The building was purchased by the defendants in October 
1932 at a foreclosure sale. Prior to the foreclosure the only 
interest the defendants had in the property was that they 
represented the holders of mortgages back of the first trust, 
without any other interest other than that Mr. Baumgarten 
was indebted to the defendants in the sum of several thou¬ 
sand dollars. Under the foreclosure for non-payment of 
one of the mortgages title was acquired in October 1932 in 
the name of Miss Angelo, a young lady in the defendants’ 
office and she thereafter conveved title to the defen- 
116 dants, the purchase in Miss Angelo’s name having 
been made for the benefit of the defendants at the 
the time. Mr. Leopold Baumgarten was the owner of the 
premises before defendants acquired title and occupied the 
first floor of the premises by conducting a rubber stamp and 
seal business there and the second and third floors were oc¬ 
cupied by Mr. Euzicka, operating the Zichtl Company which 
operated a book binding business. After the acquisition of 
title at the foreclosure sale, Leopold Baumgarten’s per¬ 
sonal property was sold by the Marshal. From the time of 
the Marshal’s sale on Januarv 26, 1933 which was the cor- 

W 7 

rect date of the sale no-one was in possession of the first 
floor premises at any time up to the time of the accident ex¬ 
cept that the defendants did loan the first floor premises 
to the Thrift Shop for three or four days to conduct a 
charity rummage sale and besides that there was nobody 
that ever occupied the first floor at any time. No rental 
was charged the Thrist Shop it being a charitable affair. 
The date of the occupancy for a few days by the Thrift 
Shop was in April 1933. During the period of the vacancy 
of the first floor premises during the entire period up to the 
time of the accident that defendants owned the property, 
the bookbinding establishment was conducted on the 2nd 
and 3rd floors of the premises. The occupancy of the 2nd 
and 3rd floors by the bookbinding establishment was under 
a lease with the former owner, Mr. Leopold Baumgarten. 
When the defendant acquired the property in October 1932 
Baumgarten turned over to the defendants a lease made 
with Euzicka for the 2nd and 3rd floors in February 1932, 
which lease was shown to the witness and identified by him 
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showing the signatures of Leopold Baumgarten and Joseph 
Ruzicka. The lease by Baumgarten in February 1932 to 
Ruzicka of the two upper floors provided that Baumgarten 
leased the two upper floors and as much of the cellar as is 
reasonablv needed in the conduct of the business known as 
A. Zichtl Company of premises 1005 E. Street, Northwest, 
for the term of one year commencing on the 1st day 
117 of February 1932 and ending on the 31st day of 
January 1933 for the sum of $2100 per year, payable 
in advance each month $175 to conduct a bookbinding busi¬ 
ness and by the terms of the lease the lessee Ruzicka agreed 
that he would not carry on any business except that of 
bookbinding or sublet the premises or assign th^ lease in 
full or any part without the consent in writing of the lessors 
nor use the premises for disorderly or unlawful I purposes 
and that he would pay the rent including all billfe for gas 
and electricity used on the premises and make the necessary 
deposits at the respective ofiices to secure the same and that 
all repairs rendered necessary by the negligence of the 
lessee shall be paid for by him and that he will surrender 
same at the expiration of his tenancy in good order, ordi¬ 
nary wear and tear and damage by act of God or the public 
enemy excepted and that if he failed to pay the rent the 
landlord could dispossess him. This lease superseded a 
lease executed shortly prior to that for a term of two years 
and the lease referred to and the parts of which ivere read 
was for one year superseding the prior lease, ^ter the 
expiration of the lease in January 1933 Ruzicka conducting 
the Zichtl Company as bookbinders continued in possession 
of the 2nd and 3rd floors and the arrangement after the ex¬ 
piration of the lease in January 1933 was that the defen¬ 
dants agreed that the tenant could stay there under the 
terms of the lease less $25 per month for allowance of heat 
on account of the building being vacant until June 1933 and 
in June 1933 he was ready to go out of business.! In June 

1933 the tenant wanted to use only a part of the second floor 
premises for the purpose of winding up the business and 
as a result of that the defendants reduced the rent down to 
$50 per month until the tenant was ready to mbve on 10 
days notice, so that in June 1933 up to the time the book¬ 
binding establishment vacated the premises in I February 

1934 which w’as just a few months after the I accident; 


I 
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118 $50 per month was the entire rental that was paid, 
and it was the understanding that during this period 

the premises were being used only for liquidating purposes. 
At no time did defendants furnish janitor service or have 
any employees of their own on the premises to do anything 
with respect to the premises; defendants had nothing to do 
with the heating of the premises which was done by the 
bookbinding establishment which was the reason why $25 
per month allowance was made when the premises of the 
first floor were vacated because at that time the tenant had 
to provide his own heat. Apart from the occasion when 
the defendants loaned the first floor to the Thrift Shop 
there was no-one at all who occupied the first floor during 
the entire year 1933. After the Marshal’s sale in January 
1933 and when the rent vras reduced by $25 per month be¬ 
cause the tenant had to heat the premises the defendants 
gave to the tenant a key to the door leading from the hall¬ 
way in order to permit them to walk through the first floor 
premises to the basement to take care of the furnace and be¬ 
sides the stairway and there is no other way to get to the 
basement except by the elevator. The key was given to 
the tenant only for the purpose of going to and from the 
furnace and providing their own heat. The tenant did not 
have any key to the main street entrance to the door be¬ 
tween the bay windows. The door between the bay windows 
was always kept locked as far as defendants could keep 
it locked and the tenant was supposed to keep it locked all 
the time; the door from the hallway was always locked to 
the best of the witness’ knowledge and the key was given 
to the tenant for the purpose of permitting them only to 
go through the first floor to get to the basement in order 
to heat the furnace. Immediately after the Marshal’s sale 
in January 1933 the defendants had the door leading from 
the hallway bolted and witness personally saw to it that it 
was bolted right after the sale and it was thereafter that 
the key was given in order to get to the basement to 

119 take care of the furnace because if that door was 
locked there was no other means that the tenant 

could get to the basement except by the elevator. Prior to 
the Marshal’s sale when Baumgarten vacated the premises, 
Baumgarten used to provide the heat for the tenant. At 
no time did the tenant during the entire time that the de- 
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fendants owned the property ever request the privilege of 
using the elevator to the first floor. Witness absolutely had 
no knowledge or notice from the tenant or anyone that the 
elevator was beng used between the second or third floors 
and the first floor or the basement or that it was beifig used 
at all. At no time did Leopold Baumgarten either! before 
or after defendants acquired title to the property eyer con¬ 
vey information to the defendants that the elevator |inspec¬ 
tor of the District of Columbia had requested certain repairs 
be made to the elevator. Witness stated that Mr. J.l Baum¬ 
garten had been dead for a great many years and he ^as the 
father of Leopold Baumgarten and during the time that 
the business of Baumgarten was being conducted on the first 
floor of the premises and prior to the time that it was 
vacated by Mr. Leopold Baumgarten Mr. J. Bauingarten 
was not alive. In response to the following question: “Q. 
Did the Building Inspector's Office or the Elevator!Inspec¬ 
tor’s Office or any official of the District Governmeut either 
notify you in writing or otherwise make any repairs or im¬ 
provements to that elevator? The witness replied—“We 
never received any notice of any character or neveri any in¬ 
formation of anv character from anv official of the District 
of Columbia about that elevator.” Witness did not have 
any idea until after the accident occurred in December 1933 
that the bookbinding establishment employees and some of 
the people that were dealing with them had used the ele¬ 
vator. Witness went to the premises on quite a |few oc¬ 
casions during the year 1933 and from the time th|e build¬ 
ing became vacant in January 1933 up to the time of the 
accident had occasion to go there a few times, for 
120 the purpose of trying to rent the premises to pros¬ 
pective tenants. The building was so slow i to rent 
that defendants had a number of conferences thinking that 
repairs would be made and put in first class conditic^n think¬ 
ing that it might attract a tenant and witness went down to 
the premises up to December 1933, the early part of Decem¬ 
ber with a view to ascertaining just what would lhave to 
be done and what it would cost to do it. On the occasion 
when the witness went to the premises he observed! the ele¬ 
vator because no-one could help observing it. Tlje lower 
premises of the first floor were clean and the Marshal had 
taken out the office partition that was left in the premises 
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and the floor was absolutely clean except that the elevator 
was in the right center of the premises. Witness always 
saw that the gate was closed otherwise he would have closed 
it himself. At no time did the witness ever see the elevator 
being used. When interrogated as to the gate leading to the 
elevator being tied back witness stated that he knew noth¬ 
ing whatsoever about that and had never seen it tied back 
nor did witness know anything at all about the horizontal 
door within the elevator shaft being tied back and witness 
did not know anything about the doors within the elevator 
shaft because on the occasion of his visits the gate door 
would be closed and he never looked inside, there being a 
latch on the gate door which was always closed. Witness 
knew nothing about the fact that there w’as a fresh break in 
the metal cam from five to ten days old which operated the 
horizontal door within the shaft. It was never reported 
to the witness during the period of his ownership that the 
cam was broken, nor did he know that it was broken or vrhen 
it w’as broken or who broke it. 

On cross examination the witness stated that Mr. Leopold 
Baumgarten was his brother-in-law, having married his 
sister and that they were on friendly terms with him and 
prior to the accident and during the period of the defen¬ 
dants’ ownership, he did order the replacement of 
121 certain burned gates in the furnace and that his 
attention had been called to the fact that a door in 
the back of the premises was open or something and he 
went there to see the condition of it. Before the purchase 
at the foreclosure sale witness knew about the fact that 
there was a tenant in the second and third floors and what 
rental was being received from the tenant; Witness never 
talked with Baumgarten about the elevator because there 
was no occasion to discuss it; vritness was forced to take 
over the property to protect his interest in the mortgage 
and when defendants purchased the property at the fore¬ 
closure sale witness could not recall having any discussion 
with anyone about the elevator on the premises or about 
the elevator being used, except that witness knew that Mr. 
Baumgarten was using the elevator. For some time prior 
to the sale and before Kuzicka became the owner of the 
bookbinding business Baumgarten had himself owned the 
bookbinding business on the 2nd floor and was using the 
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elevator himself in regard to both of his businesses. Wit¬ 
ness stated that* he did not talk with any of the officials of 
the District of Columbia at any time about the elevator. He 
knew the elevator was there and that he really never gave 
the elevator a thought. 

Thereupon Miss Helena K. G-raham was called as a wit¬ 
ness for and on behalf of the defendants and testified that 
she is the manager of the Thrift Shop at 1011 E. Street, 
Northwest, which is a charitable organization rufi by the 
District of Columbia for childrens^ charities in Washington 
and witness recalled that in April 1933 she requested on 
behalf of the Thrift Shop of the defendants for permission 
to use part of the first floor 1005 E. Street for a ijummage 
sale for the charitable purpose and witness was ishown a 
letter addressed to the defendants in which the request was 
made. The defendants let the witness have a part of the 
first floor premises, being the front part of it, for k special 
sale for tw’o or three days, which sale was held qn April 
3, 4, 5; that defendants gave the witness a key to 
122 enter the premises for that purpose and that witness 
returned the key to the defendants. Witness could 
not recall whether it was exactly two days or three days 
that the sale was conducted and the sale was conducted 
from 11:00 or 11:30 a. m. in the morning until 4:00 or 4:30 
in the afternoon. That witness was in and out from one 
building to another during the hours the sale was con¬ 
ducted. Witness stated that during the sale only a little 
front part of the building was used primarily the bay win¬ 
dow for display of the things held for sale, which did not 
extend back more than about 20 feet and during this sale 
there was no occasion to go beyond that and no qne went 
to the elevator. The only entrance that the witness used 
was the center door between the bay windows for I which a 
key had been given by the defendants. The partition which 
was the back of the front part of the store where displays 
were made by the witness did not extend back to the ele¬ 
vator but witness noticed that there was an elevatcjr in the 
premises but whether it was in operation or not or whether 
the doors were open or closed witness did not know be¬ 
cause she had no occasion to reconnoiter at all. Witness 
did not see anyone use the elevator at all during the period 
she was there. No one came in the front of the building or 
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through any side door to go back to use the elevator at 
any time to the recollection of the witness. Witness did 
not even know there was any side door. Witness thought 
the only door was the front door to which she had the key. 

On cross examination the witness stated that the charity 
conducted its business generally at 1011 E. Street and 
occasionally on different occasions would occupy a wdndow 
or part of a building for a day or so for some kind of spe¬ 
cial sale for advertising purposes and the occasion of the 
occupancy of part of premises 1005 E. Street w’as just for 
this purpose as the witness had testified to. 

Thereupon Simon Lyon w’as called as a witness 
123 for and on behalf of himself and codefendant and 
testified in substance that he is a member of the bar 
engaged in practice in the District of Columbia for 40 years 
and is a member of the firm of Lvon and Lvon and has lived 
in the District of Columbia all his life; that he became a 
co-owmer of the premises 1005 E. Street in October 1932 
and did not personally handle any of the details with re¬ 
spect to the acquisition of the property or wdth respect to 
arrangements that were made with the tenant after title 
was obtained; those details were handled by witness’ 
brother and co-defendant, R. B. H. Lyon and ^Ir. A. F. 
Prescott, of witness ’ office. Witness never had any conver¬ 
sation with Mr. Ruzicka or any of his associates. Witness 
absolutely did not know that at the time he obtained title 
to the property that the elevator inspector of the District 
of Columbia had served a notice on Mr. Baumgarten or any 
one else with respect to requiring or requesting certain 
repairs to be done to the elevator. There was never any 
notice served upon the witness orally or in vrriting by any¬ 
one connected with the District Government or anyone else 
calling to his attention anything about the elevator being 
out of repair or needed repair. Mr. Baumgarten never con¬ 
veyed any such information to the witness. During the 
period from the time the title to the property w^as obtained 
until the time of the accident and thereafter witness has 
not been in good health but was confined in a hospital un¬ 
dergoing an operation, wffiich confined him for the entire 
year. Witness did not personally visit the premises at any 
time after October 1932 until December 1933. Witness 
learned of the accident after it had occurred but had never 
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been on any part of the premises between Octobei* of 1932 
and December of 1933. , 

On cross examination witness stated that he knew noth¬ 
ing about the matter at all and that it was left entirely up 
to his brother, R. B. H. Lyon and the young man, Mr. Pres¬ 
cott, in his office. 

Those portions of the lease which were rea|d in evi- 
124 dence and hereinabove referred to were thereupon 
offered and received in evidence by the court with¬ 
out objection. 

Thereupon the defendants rested and the plaihtiff an¬ 
nounced that there was no rebuttal. I 

Thereupon defendants moved the court to direct a ver¬ 
dict on their behalf upon the grounds previously stated in 
support of the motion for directed verdict at the end of the 
plaintiff’s case which are hereinabove more specifically set 
forth and upon the further ground that there is a Variance 
betw'een the pleadings and the proof, in that the declaration 
alleges that it became necessary to those dealing With the 
bookbinding business on the 2nd and third floors to go 
through a common hallway, entrance and passageway of 
the store on the first floor of said building to the elevator 
in said building and to use the elevator in going from the 
first floor to the second and third floors whenever ill became 
necessary to carry a load of material from the first to the 
second and third floors as was necessary for those persons 
delivering material to the tenant, there being only; one ele¬ 
vator in the building; that the said allegation charges a 
common passageway and a common elevator used I by var¬ 
ious tenants in the building whereas the evidence! showed 
that there was only one tenant who had control of the sec¬ 
ond and third floors and a certain part of the cellar; and 
that there was no common passageway on the fifst floor 
premises for persons to use under the uncontradidted evi¬ 
dence. That if the owner did not reserve control of the 
elevator then control was in the tenant and any liability for 
injury thereon was upon the tenant. That the defendants 
w’ere not in control of the elevator. That the evidence 
failed to show any greater duty owed by the defenciants to 
the decedent than to the tenant himself. 

Thereupon the court stated: Then there is another ques¬ 
tion of law as to whether or not these people were mere 
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licensees. Here was an elevator that ran up and down 
through the floors of this building, the second and 

125 third floors. I think it was a natural appurtenance 
to the business. That thing ran up and down, the 

same as if they had an ash chute there. Suppose someone 
had said, ^‘You must not use that ash chute to take ashes 
downstairs.’’ You must take them somewhere. 

So here you have an elevator that runs clear into the 
basement and up to the top floor. I have my doubts as to 
the facts here as to w’hether these people—One man said 
that he never ran it; didn’t know it would run anvwhere 
except between the second and third floors and the third 
and second floors. But it occurred to me, and I suppose 
it would to most ordinary people, that if there were some 
books to come up from downstairs or had to send out or¬ 
ders and have them come in, and then there were a few 
books coming from the second floor and then coming down 
from the third floor to the second floor— 

Mr. Gardiner. That is it. Not only that, your Honor, 
but now wn have a much stronger case than wn had at the 
close of our own case, because Mr. Lyon testified that they 
took over this lease, and the lease is silent on the elevator. 

The girl that was there managing the business testified 
that she had operated and used that elevator for that pur¬ 
pose ever since they had been there. 

Mr. Lyon testified that he knew that Baumgarten had 
used it for the business when he had an interest in it up¬ 
stairs, and he made no inquiry to ascertain whether he used 
it or not and paid no attention to it. So that we have a 
stronger case today than we had at the close of the plain- 
titf’s case. 

The court. Here is the idea: Say that instead of this 
being an elevator, it w’as just a plain dumb waiter, one of 
these open little things stuck in the wall, that runs from 
top to bottom, that anybody can use, that is an appurte¬ 
nance to be used the same as the staircase. 

What was the elevator there for? Here is a place 

126 on the second and third floors. They had to go down 
to the basement. Could anybody say that if some¬ 
thing came in there that was too heavy for them to carry 
up, that it wns not appurtenant for them to use that ele¬ 
vator? Wasn’t there something said that they didn’t have 
a right to use it? * • • 
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I 

I 

A dumb waiter used on the sixty story of a hoiise is not 
under the domination of everyone who has to use | it. It is 
not under the domination of those people. If it breaks, 
they don’t say, ‘^I will have to fix it.” They tell the man 
who rents the place to have it fixed. | 

Mr. Newmyer. But, of course, a dumb waiter is a little 
different in this respect— 

The court. A little smaller. | 

Mr. Gardiner. That is all. 

Mr. Newmiyer. So far as the size is concerned. It leads 
into that common passageway, and it is designed and it is 
intended for the use of every tenant. 

The court. That is what this is. If it was not,jit would 
not have gone above the first floor. 

My idea is that there were these people who wek*e acting 
as a licensee of this bookbinding establishment. I If this 
elevator was permitted to get into that condition by the 
owner, a condition that was dangerous, I think it was neg¬ 
ligence in permitting this elevator to be used. may be 
wrong, but that is what I feel about the law. H^re is an¬ 
other fact that I have: The owners of this building gave 
these people upstairs a key to use this room as a |passage¬ 
way. Now, there are five things that they can ink^^ite peo¬ 
ple in there to do. I 

As an illustration, say that six people come thejre at the 
same time. One of these people goes down there and 
shakes the stove. Another one takes in some coal. An¬ 
other one is taking in some clothing. Another one is 
127 going in there taking out ashes. Another one is 
going in there for some other purpose. There are 
five of them. I 

This sixth person says, ‘‘You come on and comd through 
the same way as these people. I am going to go| through 
and so something.” The person does it. 

It developes that the thing that he was invited in there 
to do is not by reason of something that Ruzicka gave him 
a right to do under the terms of the lease, but something 
to be done by a mere licensee, a person that is permitted 
to do it. I 

Now, if by reason of a dangerous condition thai is occa¬ 
sioned by the negligence of the owner that sixth person 
is injured while he is in there along with the others, the 
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question to be determined is whether that owner, no mat¬ 
ter how dangerous the condition is, no matter how the neg¬ 
ligence has been occasioned by the owner of the building 
that caused the accident, did that relieve that person? * • * 

For instance, suppose they had a right to use that ele¬ 
vator to take books up and down, but they didn’t take 
books up and down this time; they were going to ride 
down, and the rope did break. Or say that they were go¬ 
ing to go on that elevator and ride down, and the elevator 
was not there. 'VMiat would be the ditference between go¬ 
ing there and doing something that they had a right to do 
under the contract or going there by reason of the license 
or acquiescence? Is there any difference? * * * 

Maybe I don’t make myself clear, Mr. Xewmyer. Sup¬ 
pose that there wasn’t any question but these people had 
the right to use that elevator to take books up above, and 
these little boys had gone there that afternoon and had 
taken the books up. Say that some defective elevative ele¬ 
vator is there. 

Now, they didn’t give them a right to ride on that ele¬ 
vator. But when the little boys got up there, they went 
over to the elevator after they had taken the books 
128 up and they went there to ride as passengers, and 

bv reason of a defect in the elevator thev fell down 

•> 

the shaft, or the elevator broke and fell down, now, be¬ 
cause they were not invited in there to do that thing, if 
the negligence of the owner permitted the elevator to be 
run in that condition, would he be relieved of responsi¬ 
bility for the result of that negligence because what these 
people are going to do is something that they have no right 
to do? * * ^ 

Is there anv doubt in vour mind that these bookbinders 
contemplated that they could have the use of that ele¬ 
vator? 

Mr. Newmyer. If your Honor please, the evidence, as it 
stands, is that the bookbinders took, according to the ex¬ 
press terms of the lease— 

The court. To that elevator 

Mr. Xewmyer. —took the two upper floors with the use 
of the basement; and that there was nothing—^that they 
did use the elevator with the basement of the store; and 
that the owner of the proper permitted them to use it, ac- 
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cording to the testimony; and therefore they t^ok it in 
contemplation of that use, because they had a separate 
entrance to their upper floors. He may as a convenience 
have permitted them to use it, and that would niot be an 
estate in that property that they would take by Virtue of 
any demise of that estate under that lease. 

The court. You might say, what right has a person to 
do a thing, no matter how small it is, that is not jstated in 
the lease? If it is conceded that it is not covered by the 
lease, they are just doing that by license. You niight say 
that it was not mentioned in the lease that they could look 
out the window, and therefore they were just permitted to 


do that. * * ! 

The court. Assuming for a moment that the pe|ople who 
used this elevator just used it as licensees. Assjume that 
the elevator was defective. If it had not been lejt on the 
second floor or third floor or down in the basement, 
129 anywhere but on the first floor, there would not have 
been any place for anybody to have fallen in. There 
was a rail around there with the doors. * * * | 

Now, these boys had been in there, we will ^ay, on'a 
number of occasions. They saw that the elevator was up¬ 
stairs, and the place was covered up. I 

Suppose that this evening that they came there with 
books this lady had said to these boys, am gl^d to see 
you here. It is cold to work upstairs. I want 3^ou to go 
downstairs and shake this furnace, put some coal on.” 
She had a right to call them in there to fix the furnace. 
She didn’t have a right to bring them there to put books 
on the elevator. 

Now, the elevator was upstairs. This place was open 
because of a defect in the elevator. | 

These boys go in there in the exercise of care tp go down 
in the cellar. The door that opens into the railing is open. 
We will assume that they exercised all the care that could 
be exercised, and there was an opening there : and this 
accident happened. Would there have been any difference? 

These owners did not run that elevator. These people 
had a right to go on that basement floor as an invitee of 
the licensee with respect to the elevator, but ulider con¬ 
tract to fix that furnace. Would that relieve the defen¬ 
dants of liability on that particular feature? I am not 
stating as to whether or not they had notice. | 
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Mr. Newmyer. I think it would, if your Honor please, 
under the principle of law as to the duty of the landlord 
under those circumstances. 

The court. Very well. I had some doubt about that. 
Now I haven’t a bit * * * 

In other words, the notion that I had, whether there is 
any regulation or not, is that anybody who runs a store, 
runs a place, where they have people invited to come in, if 
they leave a hole unguarded right in the middle of 
130 the floor, or if there was a hole and they had put a 
railing around it, and the railing had gotten open 
and someone had pitched in, that would be negligence 
whether there is any regulation or not. That gate is sup¬ 
posed to be closed just the same. It would be just as much 
negligence to leave the gate open and let somebody walk 
through the door as to take one of the railings off, that is, 
apart from the regulation. 

Thereupon counsel for defendants moved the court to 
strike out from the record each of the regulations sepa- 
ratelv that have been admitted in evidence under the sec- 
ond count of the declaration, whch motion the court over¬ 
ruled and allowed an exception to the defendants. 

Thereupon the court overruled the defendants’ motion 
for directed verdict upon all of the grounds hereinbefore 
stated with an exception as to each of those ground to the 
defendants in overruling of the motion. 

Thereupon the court denied the following prayers of¬ 
fered on behalf of the defendants with an exception al¬ 
lowed to the defendants to the denial of each of the prayers. 

Defendants' Prayer No. 1. The jury are instructed as 
a matter of law that your verdict should be for the de¬ 
fendants. 

Defendants' Prayer No. 2. The jury are instructed as 
a matter of law that if you find from the evidence that 
the deceased Frederick Davis, vrhen he entered the prem¬ 
ises 1005 E. Street, on the evening of December 29, 1933 
knew or should have known of the existence of the elevator 
shaft located about 45 feet back from the front of the build¬ 
ing on the first floor thereof and further knew that the 
door or gate to the same might be opened or closed, and 
walked back thereto without exercising that degree of care 
and caution for his own safety which would be exercised 
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by an ordinary and reasonable person under siibilar cir¬ 
cumstances, then you must find as a matter of law that the 
deceased contributed to cause the injury which he 

131 sustained and your verdict must be for the defen¬ 
dants. 

Defendants^ Prayer No. 4. The jury are instructed as 
a matter of law that if you find from the evidence that there 
was no agreement or contract between the landlord and 
tenant wherein the landlord agreed to keep the premises 
in repair, you are instructed that the duty of maintaining 
the premises in repair is upon the tenant and that if the 
resultant death of Frederick Davis was the result of a fail¬ 
ure to keep the premises in repair, your verdict should 
then be for the defendants. 

Defendants^ Prayer No. 5. The jury are instructed that 
in the leasing of property in the absence of any| express 
agreement on the part of the landlord to repair, |the duty 
is upon the tenant to maintain the leased premises in ten- 
antable repair and in a reasonably safe condition for his 
business invitees. In this regard you are instructed that 
there is no agreement by the defendants in this case to 
repair. The only exception to this rule is that thbse parts 
of the premises which are used in common between tenants 
and over which the landlord reserves control is Ihe land¬ 
lord bound to repair. If you believe from the evidence in 
this ease that the first or vacant floor at 1005 E. Street was 
not on December 29, 1933 a common portion of the prem¬ 
ises, used by different tenants, then you shall find that 
the defendants were not bound to keep the first floor and 
the elevator in repair and your verdict should be for the 
defendants. I 

Defendants^ Prayer No. 6. The jury are instructed as a 
matter of law that the defendants in this case lowed no 
greater duty to the decedent than they owed to the tenant 
himself. Persons coming upon such property b^t permis¬ 
sion of the tenant cannot be regarded as coming by invi¬ 
tation of the landlord so as to create a greater liability 
from the landlord to them than to the tenant himself. 

Defendants' Prayer No. 7. The jury are instructed as a 
matter of law that in the letting of a house there is no 
implied warranty by the landlord that the'house is 

132 safe, well built or reasonably fit for the obcupancy 
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intended. The tenant is a purchaser of an estate in the 
property he rents and he takes it under the gracious pro¬ 
tection of caveat emptor, that is, the buyer beware. 

Defendants' Prayer No. 8. The jury are instructed as a 
matter of law that the duty of an owner of real estate to a 
person coming thereon as permittee or licensee is only to 
refrain from wilfully or intentionally injuring such 
person. In this regard you are instructed that if you be¬ 
lieve from the evidence that the decedent did not come onto 
the defendants’ premises with any invitation of the defen¬ 
dants or on a mission in which the defendants had a finan¬ 
cial interest, then your verdict should be for the defen¬ 
dants. 

Defendants'' Prayer No. 10. The jury are instructed as 
a matter of law that if vou find from the evidence that the 
defendants did not authorize the tenant of their premises 
to use the elevator for the purpose of carrying freight from 
the first floor to the upper floors of 1005 E. Street but 
that the tenant nevertheless did so without the consent of 
the defendants, then vour verdict should be for the de- 
fendants. 

Defendants' Prayer No. 11. The jury are instructed as 
a matter of law that if vou find from the evidence that 
the gate to the elevator shaft was left open by one not in 
the employ of the defendants or acting on behalf of the 
defendants, then your verdict should be for the defen¬ 
dants. 

Defendants' Prayer No. 12. The jury are instructed as 
a matter of law that if you find from the evidence that the 
alleged defective condition of the gate to the elevator shaft 
w^as not either actually or constructively known to the de¬ 
fendants, then you shall find that they were not guilty of 
negligence and your verdict should be for the defendants. 

Defendants' Prayer No. 13. The jury are instructed as 
a matter of law that under the Elevator Regulations for 
the District of Columbia the duty is upon the person 
133 in control of an elevator to keep it in repair and 
condition in accordance with the regulations. If you 
find from the evidence that the defendants were not in con¬ 
trol of the elevator then you must find that it was not incum¬ 
bent upon them to comply with the regulations herein. 
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j 

Defendants^ Prayer No. 14. The jury are instructed as 
a matter of law that if you find from the evidence that no 
notice as to the failure of the defendants to comply with 
Rule 611 of the Elevator Regulations for the district of 
Columbia was ever communicated to them by apyone and 
that they were not advised to change the type of| construc¬ 
tion of the elevator door, then you shall find that the de¬ 
fendants were not bound to make any changes as suggested 
by the regulation and that they are not guilty of its viola¬ 
tion. ' 

Defendants^ Prayer No. 16. The jury are instructed as 
a matter of law that a lessor of real estate is not subject 
to liabilitv for bodilv harm caused to the tenantsl or others 
upon the property with the consent of the tenant by any 
dangerous condition which comes into existence! after the 
tenant has taken possession. American Law Institute, Re¬ 
instatement of the law of torts, Sec. 355. 

Defendants^ Prayer No. 18. The jury are instructed as 
a matter of law that there is no presumption ithat Mrs. 
Davis has sustained any money loss as a result of the death 
of her son. If you find that she is entitled to recover, your 
verdict must be based upon a fair and reasonable deter¬ 
mination of her actual money loss which she has| sustained 
as you may find from the evidence. St. Louis Hy. Co. v. 
Garner^ 76 Ark. 555 — Wisconsin Drain Co. y. Industrial 
Commission, 161 Wise. 42, 152 N. W. 460. 

Thereupon the court granted the following prayers on 
behalf of the plaintitf with an exception allowed!to the de¬ 
fendants as to each prayer. i 

134 Plaintiff Prayer No. 1. The jury are instructed 
if they find from the evidence that at th^ time the 
deceased was injured, which injuries resulted in |his death, 
that the defendants were the actual or record pwners of 
premises 1005 E. Street, Northwest, and has been such ac¬ 
tual and record owners for some eight months ptior to the 
date of the accident which resulted in the decedeht’s death, 
and if the jury further find from the evidence that the 
defendants during the period of their ownership of said 
property maintained an elevator and elevator sijLaft and a 
guard rail with a gate or a door thereto immediately in 
front thereof on said premises and that at the time of said 
injuries to the deceased the said elevator and elevator shaft 
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and the guard rail, with a gate or door immediately in 
front thereof, were out of repair and not in a reasonably 
safe condition as charged in the declaration; and that said 
injuries to the decedent were caused by and were the 
proximate result of the failure on the part of the defen¬ 
dants to keep and maintain said elevator, elevator shaft 
and guard rail with a gate or door thereto in a reasonably 
safe condition, and if you further find that such failure 
on the part of the defendants to have and maintain said 
elevator, elevator shaft and the guard rail with a gate or 
door immediately in front thereof in a reasonably safe 
condition and in accordance with the elevator regulations 
of the District of Columbia, in evidence, on the date of 
the accident was the proximate cause of the death of this 
decedent, then your verdict should be for the plaintiff, 
unless you further find that the plaintiff was guilty of 
contributory negligence in going into the building and in 
approaching said elevator under the circumstances sho^vn 
by the evidence in this case. 

Defendants objected to the foregoing prayer with an 
exception allowed on the ground that there was no duty 
on the part of the defendants to maintain the elevator, etc., 
in a reasonably safe condition for the plaintiff’s decedent 
and that the elevator regulations were not applicable 
135 as previously stated on the grounds previously 
stated and because the prayer in effect directed the 
jury to return a verdict for the plaintiff. 

Plaintiff^s Prayer No. 3. The jury are instructed that 
the decedent in entering the dark room and in approaching 
the elevator and elevator shaft way had the right to pre¬ 
sume that the owners of the building and elevator had com¬ 
plied with the elevator regulations in evidence. 

Defendants objected to prayer No. 3 which objection was 
overruled with an exception to the defendants on the 
ground that it was improper to instruct the jury as a mat¬ 
ter of law that one entering a dark room and approaching 
the shaft had a right to presume that the owners of the 
building had complied with the regulations because the 
testimony showed that the decedent knew the exact condi¬ 
tion of the elevator and that the prayer was contrary to 
the evidence in the case. Objection was further made on 
the ground that the regulations were not applicable and 
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because the prayer is misleading and without Application 
to the facts of the case. Defendants further objected on 
the ground that none of the regulations were either prop¬ 
erly admissible or constituted the proximate cause or that 
the defendants were required to comply with of the 
regulations offered in evidence. Objection to the prayer 
further stated by counsel was that the regulations them¬ 
selves are so indefinite as not to show under the sbt of facts 
in the case at bar any violation thereof and that |the defini¬ 
tion or interpretation of which gate and which :doors are 
referred to by counsel for plaintiff in interpreting the regu¬ 
lations is contrary to the testimony of the inspector of ele¬ 
vators and because of the fact that the provision I for a spe¬ 
cial mechanism was complied with by the presence of the 
hook on the door. 

Plaintiffs Prayer No. 5. The jury are instructed that 
if they find that the defendants have neglected to comply 
with the provisions of the elevator regulations of 
136 the District of Columbia in evidence, and that, with¬ 
out contributory negligence on the part of the dece¬ 
dent, such neglect directly caused the injury or was the 
proximate cause of the injury, that negligence oh the part 
of the defendants exist as a matter of law, and | their ver¬ 
dict should be for the plaintiff. , 

Defendants’ objection to plaintiff’s prayer i^o. 5 was 
overruled and exception allowed, the objection being predi¬ 
cated on the grounds previously stated, and in addition 
to the fact that the instruction charges that a violation of 
the regulation constitutes negligence as a matter of law 
and fails to afford an opportunity to permit the defendants 
to have reasonable opportunity to comply with the regula¬ 
tions and in effect takes the question of negligbnce from 
the jury. 

Plaintiffs Prayer No. 7. The jury are instructed that 
it is the dutv of the defendants to decedent td maintain 
the elevator and elevator shaftwav in accordance vdth the 
elevator regulations of the District of Columbia in evi¬ 
dence. 

Objection was made and overruled with exception to the 
defendants on the ground previously stated as to the non¬ 
applicability of the regulations because the prayer disre¬ 
garded the lease and the control of the elevator and be- 
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cause the regulations were unconstitutional, in that the 
Commissioners of the District of Columbia were not au¬ 
thorized by the Act of Congress to change the duties of 
the owner of premises as charged by the plaintiff in the 
regulations. 

Thereupon, after discussion of prayer No. 7 the court 
stated the following as his ruling on the application of regu¬ 
lations : The court: I don T know exactly how I am going 
to express this. The regulations in effect in the District 
of Columbia having to do with elevators. Under these 
regulations that you have in mind, if the elevator had 
been installed prior to the time the regulations that 
137 we are now speaking of went into effect. May 1, 
1930, thev have no effect whatever. Thev would not 
be applicable to this elevator. If that is all that was done, 
J. Baumgarten or Leopold Baumgarten could have stayed 
there and used the elevator without making the improve¬ 
ments that was suggested by the regulations until doom’s 
day unless somebody in authority in the inspector’s ofiSce 
had brought to their attention that certain things should 
be done in conformity with the regulations. 

Now, if this thing happened that has happened in this 
case, we will say, that the inspector went there several 
times and talked with certain people, and saw a sign on 
the window, and had sent the notice, the specification, to J. 
Baumgarten and that had gone there, and somebody in 
there had received it; and then afterward the inspector 
had gone there and talked to somebody who said his name 
was Baumgarten and that he was the owner of the prop¬ 
erty and that he was J. Baumgarten, now, if J. Baumgar¬ 
ten had been alive when the thing happened and Leopold 
Baumgarten had been too, the question then would be 
whether the notice was directed to J. Baumgarten and son. 

If it had come there to Leopold Baumgarten and he 
had received it knowing that it was his property and his 
elevator and he didn’t comply vfith it, such non-compliance 
or failure to comply would be negligence to hold him re¬ 
sponsible for this accident. If that fact was shown, not¬ 
withstanding that it w’as directed to J. Baumgarten, if it 
was brought to the attention of Leopold Baumgarten, I 
saw that that would hold him now. 
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I 

I think the notice was sent in August 1932. This acci¬ 
dent happened on the 29th day of December 1933t I think 
this property was transferred in October 1932 and the 
deed recorded in April 1933. So for several months be¬ 
fore this happened, to be sure, from October, beihg a year 
and two months before this happened, these defendants 
owned this property. 

Now, there has never been any notice brought to 
138 the attention of the new owners, and the next ques¬ 
tion is that the regulation had been passed!since the 
new owners came in and it is their duty to know I what the 
regulations were. i 

The new regulations have been in effect for two years 
on the elevators. Now, isnT it the duty of these defen¬ 
dants to find out whether that elevator is in therfe in com¬ 
pliance with the regulations? Now, they own thi^ elevator 
that does not comply with the regulations. It does not com¬ 
ply with the regulations because this elevator was| installed 
before that regulation became effective. Woiild it be 
enough for them to say, ^we know that J. Baumg^rten was 
dead,^ and ask Leopold and have him say ‘we never heard 
anything about it. The regulation says that it is| effective 
if the owners of the buildings were notified.’ iNow, he 
goes there and he makes up those records. Thosp records 
are in the office, and if they had gone there, they would 
have found out that there was a record that these inspec¬ 
tions on not one occasion, but two or three or fbur occa¬ 
sions, had found that this elevator was not properly con¬ 
structed to be permitted to run, and ‘our inforipation is 
that the owner of that place is J. Baumgarten; that is the 
place where the elevator is, and we have notified J. Baum¬ 
garten that the owner says he will fix it or will have it 
fixed.’ Now, these defendants, should have informed 
themselves. I think it was their duty with respdct to the 
elevator to find out whether it complied with the regula¬ 
tions. They found the situation just as it exists, and they 
neither complied with it or they didn’t comply: with it. 
I doubt whether you could prosecute them criminally, but 
I think that it is sufficient notice to them to know that they 
should comply with that regulation; and a failuire to do 
that is such negligence as would make them responsible 
for the result thereof. Now, whether I am wrong—and 
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you think I am in that—it is the best view of what 

139 I think; and that is what I am going to tell the jury 
—along the lines and substance of that. The real ques¬ 
tion is the question that he has raised here, on which he 
has based his motion for a directed verdict. In other 
words, that there is not any responsibility on these people 
because they did not own the elevator when the regula¬ 
tions went into effect; didn’t receive any actual notice, and 
such notice to a prior owner was not notice to them; and 
the memorandum of records in the of&ce of the inspector 
was not notice to them, and they were not required to look 
at them. That is the substance of them. 

Another of them is aside from the point—That on the 
second and third floors of the building, renting those floors, 
was this bookbinding establishment; and the situation 
would be just exactly the same as though they had rented 
the whole building separate and apart from these people, 
and they had no responsibility in respect to the elevator. 

The other one is that these people didn’t have any right 
to use this elevator. They didn’t know they were using 
the elevator; that if the evidence showed that thev were 
using the elevator, they were using it under a mere license 
or at the sufferance and courtesv of the owners of the 
building; and that in that situation they would not be 
entitled to damage for a defect in the elevator, and that 
this boy came there at their behalf or invitation, and he 
would be in the same position, or he would have no greater 
right than the person who invited him. 

That is your idea, isn’t it? 

Mr. Nevunyer. Yes. * * * jf your Honor rules as 

a matter of law that upon the evidence it is not a matter 
to decide in our favor on all these various relationships 
on what your Honor has just said with respect to our re¬ 
spective claims, may I ask your honor to bear in mind 
this: whether or not you will submit to the jury the ques¬ 
tion under all the facts and circumstances of finding 

140 out and determining under just w^hat circumstances 
this boy came— 

The court. In other words, it would be a question if 
they find, if they are going to find as a matter of law with 
respect to this—I have to find as a matter of law on the 
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evidence tliat these people had the right to use this elevator 
or they used it only as licensees. i 

Mr. Newmyer. Of course, except that what I had in 
mind was this: that it might be a question of fact as to just 
how they were using it; and if the jury should ifind as a 
fact that they vrere using it in this way, then ithe duty 
would be so and so; and if they were using it under those 
circumstances, thev would be licensees and their duties 
would be ditferent. In other words, if the ultimate ques¬ 
tion is as to the facts, the court and the jury— | 

The court. In other words, your idea is thatj if I find 
that thev were using it merelv as licensees, and the de- 
ceased was there by their invitation, and his dole right 
of recovery was based on that, you would want me to put up 
to the jury the question of whether under the fhcts they 
were licensees? Is that it? | 

Mr. Newmyer. Yes. In other vrords, telling I the jury 
that if they find such and such to be the facts, then such 
and such was the duty. i 

Mr. Gardiner. Let me make this statement on| that: If 
your Honor pleases, you are referring to the tesliimony of 
the bov who went there with him. Remember that he had 
been going there two and a half vears before the accident 
and had used the elevator, according to his testiihony, say¬ 
ing that he alwavs used the elevator before and after; and 
had never been told not to use it; and the testimony of 
the defendant, Mr. Lyon, was that he knew that Mr. Baum- 
garten used it in that business when he was interested in it, 
but he never made any inquiry to find out whether he was 
using it afterward or not. Your Honor, of course, 
141 remembers that testimony. I 

The court. Yes. | 

Thereupon the case was argued to the jury by respective 
counsel and upon the conclusion of said arguipents the 
court instructed the jury as follows: | 

The court (Judge Gordon) Ladies and Gentlemen of 
the Jury, you have been told several things. This; is a suit 
brought by Cindrella Davis, as administratrix of the es¬ 
tate of Frederick David, deceased, she being his mother, 
against Simon Lyon and Rutherford B. H. Lyonj, the de¬ 
fendants, as owners of the property. The suit is brought 
for damages alleged to have been sustained by reason of 
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the death of the deceased occasioned by the negligence or 
as a result of the negligence of the defendants. 

The defendants sav that thev are not liable, because the 
accident occurred through no negligence of theirs; and also 
that it was occasioned because the deceased was also negli¬ 
gent. You are the sole judges of the facts in the case. It 
is your duty to determine what the facts in the case are; 
and you will apply those facts to the law as the court shall 
instruct you in the law governing the case, and by which 
you shall measure those facts. 

The burden of proof is upon the plaintiff to establish the 
charges in the declaration by a preponderance of the evi¬ 
dence. That means that the evidence in support of the 
charge or in favor of it outweighs, overbalances, the evi¬ 
dence in opposition thereto. In other words, if the evi¬ 
dence on behalf of the plaintiff balances with the evidence 
in opposition thereto, it does not prevail. It must out¬ 
weigh or overcome it. 

With respect to one of the defenses of the defendant, 
that the deceased contributed his negligence to this acci-. 
dent, the burden is upon the defendants to establish that 
by a preponderance of the evidence. 

In determining these facts—and, as I say, you 
142 are the sole judges of those facts—^you will deter¬ 
mine whether or not anv witness who has testified 
has deliberatelv sworn falselv, if anv witness has delib- 
eratelv sworn falselv, it is vour dutv either to ignore such 
testimony altogether or such witness or to give it such 
weight as vou mav deem it worthv of. 

You will also take into consideration the interest that 
anvbodv has in the result or the outcome of this case. When 

V 

anv witness has an interest, a direct'interest, in the out- 
come of the case, the temptation is strong to color or per¬ 
vert his testimony; and you should give such witness’ tes¬ 
timony such weight as you believe it to be wmrthy of. 

You are not only the sole judges of the facts, but you are 
the sole judges of the credibility of the witnesses that 
appear before you. You should accord to each individual 
witness in the testimony given by him or her that degree of 
credit and effect which in your honest judgment you think 
it ought to have, taking into consideration insofar as you 
are able so to do from the manner and appearance of the 
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I 

witness upon the stand whether it be frankly and honestly 
given, the apparent intelligence or lack of intelligence of 
the witness, his opportunity and ability to observe the 
facts that transpired within his presence, his capacity to 
remember; and what, if any, interest the witness has in the 
outcome of the case; and whether he on that account has 
colored in any way the facts related in his testimony; and, 
again, whether or not there be manifested by any particu¬ 
lar witness any bias, prejudice, or feeling for or jagainst; 
and, if so, whether that colored his testimony one way or 

the other. ' 

! 

The first question for you to determine—There is no 
question that this boy died by falling down this ielevator 
shaft—^is whether or not that was occasioned or caused by 
the negligence of these defendants. I 

143 Negligence as used here that renders on liable to 
another who is injured thereby is the doing I of some 
act or thing which it is the duty to refrain from doing, or 
in failing to do some act or thing which it is the| duty to 
do. Negligence is the failure to act as a reasonably pru¬ 
dent person would, or acting as a reasonably prudent per¬ 
son would not act in the situation. Negligence cohsists in 
the omission to perform a duty or in the commission of an 
act which it was a personas duty not to do, the conjimission 
or omission being the proximate cause of the injury. 

Now, was this occasioned by the negligence of I the de¬ 
fendants? Generally speaking, it is the duty of the owner 
of premises to maintain them in a reasonably safe condi¬ 
tion so that all those who are invited upon those premises 
or who are lawfully upon those premises will not be en¬ 
dangered by any dangerous condition present. The duty 
upon the owners of the property, generally speqking, is 
that they shall exercise reasonable care—that is all that 
is required—^to see that any portion of their property 
that might be dangerous to others is not kept ini or per¬ 
mitted to remain in a dangerous condition. Th^t is the 
duty which devolves upon a person in that situition by 
law generally. I 

There are also certain regulations in effect concerning 
various portions of buildings and elevators and also the 
operation of automobiles; and in instances where those 
regulations are applicable, and upon the persons tp whom 
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they are applicable, if anyone is injured as the result of 
a failure of a person to whom such regulation is applicable 
to perform that duty, that person is guilty of negligence 
prima facie or per se. 

So from the facts that have been presented to you it 
is for you to determine in your mind whether this accident 
was occasioned by the negligence of these defendants apart 
from any regulations; or whether, if you find from the 
facts, as the court shall instruct you the law will be in ac¬ 
cordance with such facts, that these regulations were 
144 applicable, and they violated such regulations, they 
are per se guilty of negligence, unless the deceased 
was not lawfully upon the premises at the time the acci¬ 
dent happened, or was negligent himself in not exercising 
due care when he approached the elevator, which con¬ 
tributed to the accident. 

Now, as to whether or not these regulations that have 
been referred to are applicable in this case, the court will 
say that these regulations that have been referred to were 
effective as of the first dav of Mav 1930; and that elevator 
had been constructed, it is conceded, prior to 1930; and 
they were not applicable unless the inspector of buildings, 
the inspector of elevators had designated that certain 
changes or repairs should be made with respect to the ele¬ 
vator, and that had been brought to the attention of the 
owner. 

It is in evidence here—and if I misquote the evidence 
generally speaking, I will be corrected by one counsel or 
another—that somebody by the name of Baumgarten, Leo¬ 
pold Baumgarten, owned these premises prior to the date 
that they were acquired by these defendants; and that they 
had conducted a rubber stamp business in that establish¬ 
ment, the same building, under the name of J. Baumgarten 
Sons Company or something of that sort. 

At some time after these regulations went into effect, 
an inspector or somebody in the building inspector’s office 
wrote a letter or a notice or a specification, which is in evi¬ 
dence here, directed to Mr. J. Baumgarten at the premises, 
indicating or specifying the changes or repairs that should 
be made with respect to that elevator. You will remember 
the evidence as to Leopold Baumgarten. 
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The inspector testified that he went on these premises 
and talked to somebody on the premises and handed him 
this letter, and that whoever it was indicated that he was 
the owner of the premises, and that his name was j. Banm- 
garten. 

If that situation had been brought to the atten- 

145 tion of Mr. Baumgarten and this accident ijiad hap¬ 
pened and he failed to comply with the directions to 

make these improvements, the court would have told you 
as a matter of law that that was sufl&cient designation and 
sufficient notice to have required Baumgarten to have com¬ 
plied with that elevator regulation; and that he woiild have 
been liable in damages for an injury that happened to 
someone that was occasioned by his failure to comply with 
that regulation. As I say, if you find those to be the facts, 
the court would instruct you that that would be the law; 
and the responsibility if nothing else occurred, would be 
that of the owner of the building, Leopold Baumgarten. 

It has been testified to here that this letter camb out of 
the office of the inspector of buildings; that it wasia letter 
or memorandum of an inspector. Whether they $ay that 
the records of that office are public records or not, the 
court advises you that they are public records; and that 
they are accessible, that is, if you believe the testimony 
of the witnesses, to an owner of a building that they have 
reference to; and that thev could see them. ' 

If that is a fact, the court instructs you as a matter of 
law that when these defendants became the ownersl of that 
building, they had constructive notice by reason! of the 
records in the office of the inspector of buildings that there 
had been a designation or direction that that elevator 
should be made in some respects as specified to ■ comply 
with these regulations. If you find that to be a fact, the 
court says that that was notice to these defendants that 
that elevator should have been made to comply with the 
regulations insofar as they were refein-ed to in that letter. 
If you find those facts to be facts, then it was nptice to 
these defendants just as though the inspector, after they 
acquired the building, had written them a notice that xm- 
der regulations so and so of the building inspector’s 

146 office he would give them thirty days in whidh to do 
whatever the memorandum or designation directed 

to be done. i 
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The question of whether or not this boy, the deceased, 
was properly upon those premises at the time that he was 
there—Before I take that up, I will take up the question 
of the responsibility of these defendants for the operation 
and the maintenance of the elevator, and their duty to keep 
it in a reasonably safe condition, that and the immediate 
approaches to and surroundings thereof. 

If a person owns a private residence or a place that they 
rent for a store or for offices, and they rent that building 
in toto to use it as a residence, or someone else to use it 
as a store, and they have no supervision over it; in other 
words, as long as they pay the rent for this house, the 
owners have no right to come into it or come upon it, the 
owners are not responsible for the repairs of that build¬ 
ing. And so, if they conduct that building or house in such 
a way that the plaster gets out of condition and anything 
should happen to fall on somebody in that house, the owner 
of that building would not be liable for injuries sustained 
by that plaster falling; but the persons renting it would be 
liable. 

The evidence here is that some person running a book¬ 
binding establishment leased from the former owner of 
this building, Baumgarten, the second and third floors as 
a bookbinding establishment; that after the defendants 
purchased this building, these persons still being in there 
under that lease, they permitted them to stay at a reduced 
rental under, I assume, the same terms as they were before 
except that the rent was reduced because the tenant who 
ran the bookbinding establishment had to furnish his own 
heat; and under the lease and under this arrangement, un¬ 
der the lease he was permitted to use such portion of that 
cellar or basement as he needed; and by a special 
147 arrangement, as testified by one of the defendants, 

, he was permitted to go to the cellar or basement so 
that they could heat the premises, bring coal in, take ashes 
out, and so forth, or make fires to heat the premises. 

And so, as to this elevator that had been in the building, 
it has been testified in evidence here that they used that 
elevator when they saw fit during Baumgarten’s time; and 
that they used it when they saw fit at designated times for 
certain purposes after these defendants came to own it. 
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It is also in evidence here that this elevator Iran from 
the basement np through the first fioor, up through the 
second floor, and up to the third floor; and that it was 
operated by hand, by pulling a rope. | 

It is also in evidence that after these defendants acquired 
the building, they or somebody in their behalf froin time to 
time went in that building; that they permitted,some or¬ 
ganization here for charitable purposes to use that first 
floor for three days on one occasion for a rummage sale, 
no charge being made. 

Somebody else that represented them testified that he 
had been requested and he had gone there on several occa¬ 
sions to go through there and see how it could be: repaired 
or changed to make it available for rental for tfle sale of 
liquors or something; that one of the defendants on one 
occasion or another has been upon this first floor,; and that 
that was not rented. I 

Now, if you find those to be facts, and that during that 
period, both before and after the owner had been formed 
through his conduct of the business of the builc^g that 
they came and went as they saw fit over that first floor, 
and that they could use the elevator as they saw fit, I say, 
if you find those to be facts, I instruct you as a matter of 
law that these tenants had the right to use that ielevator, 
not as a lessee, but as a part of their tenancy just the same 
as they had a right to use the windows and the stair- 
148 cases that approached their rooms; that, if 1 you find 
that to be a fact, the duty was incumbent upon these 
defendants to maintain that elevator and the approach 
thereto in a reasonably safe condition, as distinguished 
from a dangerous condition. It was their duty to ^exercise 
ordinary reasonable care in keeping it in a safe (Rendition 
and maintaining it in a safe condition. 

I think I have made myself clear as to what the law is 
and have left the facts to you and said “if you ^d them 
to be facts.” If you do not find them to be facts, then it 
was not incumbent upon these defendants to maintain the 
elevator in a safe condition under the situation. 

As to whether or not this young man was properly upon 
the premises and not a trespasser, not merely there as a 
licensee, that would be determined by the question as to 
whether or not on the evening that he came there with the 


i 

i 

i 
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books, he did what he was told to do. In other words, if 
it were established without question that the lady that met 
them at the door said to these boys, ‘‘You take those books 
upstairs,’’ and that instead of that, they had taken them 
into that room to put them on the elevator, they would 
have been in that room without right; and if they went in 
there in that situation and had fallen into that elevator, the 
owner of the building nor anybody else would have been 
responsible in damages whether it was negligently main¬ 
tained or not. There the question arises for you to deter¬ 
mine whether they followed the injunctions and instruc¬ 
tions of the lady who met them at the door. The lady has 
testified—^you heard what her testimony was—that she told 
them to put the books in there or down on the floor; I don’t 
remember which. The testimony of the boy Wilson, I 
think his name was—^you have heard it—he said somewhere 
or another that she told them to put the books on the ele¬ 
vator. 

Both of these people may be telling the truth. I don’t 
say that either one of them had any purpose to tell 
149 anything but the facts. But you are to determine 
from the facts and surrounding circumstances 
whether or not you believe this lady told the boys to put 
the books on the elevator. 

In doing that you should determine in reasonableness 
and understanding whether or not they would have rushed 
up and put them in the hall or lounged around there look¬ 
ing for that elevator and put them there; whether or not 
they misunderstood her; and whether they did what she 
directed them to do. 

As I said before, testimony has been given here in evi¬ 
dence that this boy that was killed was taking those books 
where he understood her to tell him to take them, where 
she told him to take them. If that is so, he was legally and 
properly in there to put those books where she told him,' 

Then the question arises whether or not he acted negli¬ 
gently or whether he exercised proper care. You could 
onlv determine that from the circumstances. 

There was not any light there. There is some evidence 
here that before they heard the scream—^I am not assum¬ 
ing to quote the evidence; it is confusing in some respects; 
it is for you to determine the evidence—that the boy that 
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was killed had indicated that he didn’t know whether the 
elevator was up or down; and he said to his companion, 
who was following him, Watch your Step” or Something 
to indicate that he was giving him a warning to' look out 
for the elevator. 

If that he what was said, and if there was nolihing else 
said—and I believe that Mr. Newmyer in reading! from the 
record believed that the bov said don’t know^ whether 
the elevator is here or whether it is up or down”—^from 
what he read I don’t think he said anything that would 
indicate that he gave a warning. But from all the facts, if 
you can agree on what you find to be the facts from the 
testimony and the proper deductions to be drawn there¬ 
from, was this boy, when he went back th6re, exer- 
150 cising ordinarv care to look for that elevator? 

You all have an idea how it happened. If there 
had been a railing there, if there had been a door there 
that was closed, you can determine whether or not he could 
have fallen into that elevator shaft. If the door i^as open, 
it is for you to determine whether he deliberately walked 
there or walked through the door; or was feeling along to 
find whatever surrounded the gate or railing or ^vhatever 
it was about that elevator; that in looking foil that he 
walked through this door. I 

If you find that this happened through the negligence 
of the defendants, then, if you find that by a preponder¬ 
ance of the evidence, and nothing else, if you find jthat, you 
would find for the plaintitf. But, if you find thalt the de¬ 
ceased was not exercising due care and contributed in neg¬ 
ligence to this accident, no matter how slight Ikis negli¬ 
gence may have been, then you should not find for the 
plaintiif. That would be the end of the case. But, if you find 
that he was not negligent, but that the defendants were 
negligent and their negligence was responsible I for this 
accident, and as a result of that accident the I boy was 
killed, then you will determine what damages the| plaintiff 
has suffered. | 

The plaintiff is entitled to recover only such dainages as 
you find that she would have financially benefited had this 
boy not been killed and had he lived and contributed to 
her all his life, which it has been pointed would probably 
have been some twenty-five or twenty-six years, through 
the balance of her life. 


i 

i 
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That generally will cover this case. 

There have been some prayer or instructions read to 
von bv both sides, and thev are the law of the case as far 
as they go. Those prayers were presented to the court by 
counsel on each side yesterday, and the court has held that 
they are the law. 

I don^t want to read all of those prayers over again. 

But I will supplement them and may have to repeat 
151 some of them. 

The mere happening of an accident does not es¬ 
tablish negligence; nor is there a presumption that the ac¬ 
cident was caused by the negligence of the defendants. 

Your verdict should be based solely on the evidence 
without regard to the parties. You should not be influ¬ 
enced or consider to anv extent the fact that the adminis- 

V 

tratrix is the mother of the deceased and that the defen- 
* dants are the owners of the building. 

It is your duty to let neither sympathy nor prejudice for 
or against either of the parties to have any influence on 
your verdict, which must be based solely on the evidence. 

The plaintiff in this case, if entitled to recover at all, is 
entitled to recover such sum by way of damages as will 
fairly and reasonably compensate the next of Mn of the 
decedent, the mother in this case, for any financial loss 
which you may find her to have sustained by reason of the 
decedent’s death, such loss to be measured by such sum 
as the evidence may show the mother would have probably 
received from the decedent had he continued to live. 

I think I have sufficiently charged you with respect to the 
burden of proof and also with respect to contributory neg¬ 
ligence. But I will read that, again. 

• The burden is upon the plaintiff to show that these de¬ 
fendants were negligent in permitting that elevator and 
the surrounding portions of it and the entrance to it to be 
in such condition as to be dangerous or to be responsible 
for this accident. It is equally a burden upon the defen¬ 
dants to show by a preponderance of the evidence the de¬ 
fense that this was occasioned by the contributory negli¬ 
gence of the deceased. 

o 

Did you read all the prayers, Mr. Newmyer! 

Mr, Newmyer. I think I did. 

The court. Did you read your ninth prayer? 
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Mr. Newmyer. I think I did read it, if yoiir Honor 
please. i 

The court. Did you read your ninth prayer? | 

Mr. Newmyer. I think I did read it, if your Honor 
please. i 

Mr. Gardiner. I read all of mine except the seventh, and 
I think your Honor has covered that in your charge. 

The court. I think I have covered it in the charge. 

Mr. Gardiner. Yes. I think so. I am satisfied. I 
The court. If I have not, if anyone of you want me to 
read any one prayer, I will do so. ! 


Mr. Newmyer. 
factorily. 


I think your honor has instructed satis- 


The court. In other words, when I started out, I thought 
I would say a few words about it and then read thejprayers; 
but I went on. i 


So now, with respect to the instructions that I have given 
you, you are first to determine whether or not the defen¬ 
dants were negligent in maintaining this elevator or the 
shaft or the railing around it or the door of it in an unsafe 
condition. Was it then safe? Was it properly safe¬ 
guarded? Or did the defendants exercise reasonable care 
to make it safe or to keep it safe ? 

If you find that they were negligent in that respect, you 
will next determine whether or not that negligence was the 
occasion of this bov’s falling in this elevator shaft. 

If you find that the defendants were negligent land that 
that was all, then you should find for the plaintilff unless 
you should find that, as I said before, the boy was not in 
there under instructions of the lady from the bookbinding 
shop; or if, when he was in there by her instructions, he 
acted negligently in approaching that elevator; that when 
he got there, he was not exercising ordinary caution. If 
you find that he was negligent, then you could not find for 
the plaintiff. | 

If you find for the plaintiff from a prepopderance 
153 of the evidence, then you will determine what amount 
of damages the plaintiff administratrix thd next of 
kin is entitled to recover. She is entitled to recover such 


sum as will compensate her for what she has reasonable 
ground to or would probably receive from this bo^ during 
his life and during her life. I 
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I don’t know of anything else that I can say. 

Mr. Gardiner. That is entirely satisfactory. 

The court. You vull either find for the defendants or 
you will find for the plaintiff. If you find for the plaintiff, 
you will he asked in what amount. 

Your verdict, whatever it may he, must he the unanimous 
vote of all of you. 

You will select one of your number as foreman to report 
your verdict upon your return. 

Mr. Newmyer. If your Honor please, we, of course, re¬ 
serve all of our exceptions heretofore made to the prayers 
and to those parts of the charge with respect to the ques¬ 
tion of the relationship of the law to these defendants. 

The court. Yes. You are taking an exception, as I un¬ 
derstand it, to my view of the law if they find the facts to 
he as I stated them. 

Mr. Newmyer. If they find the facts to he those. 

The court. You are not making a point that I am assum¬ 
ing the facts and then the law too. 

Mr. Newunyer. Xo. Just that if they find— 

The court. If they find those to he the facts, I hold that 
to he the law. 

VevY well. 

(The jury retired at 2:45 p. m. to consider their ver¬ 
dict) 

And thereupon the jury returned its verdict in favor of 
the plaintiff in the sum of $6000. 

The foregoing is the substance of all of the testi- 
154 mony bearing upon the exceptions herein reserved 
on behalf of the defendants. 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon the 
minutes of the court before the jury retired to consider 
of its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the defendants may have their case reviewed 
on appeal, the defendants, by their attorneys, move the 
court to sign and seal this, their bill of exceptions, to have 
the same force and effect as if each and everyone of said 
exceptions had been separately signed and sealed, which 
motion is granted by the court; and thereupon the defen- 
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dants tender this, their bill of exceptions, and reijnest the 
court to sign and seal the same, which is accordingly done 
now for them, this 5th day of January 1937. 


PEYTON GORDON, 

Justice. 

Approved: 

ALVIN L. NEWMYER 
DAVID G. PRESS I 

Attorneys for Defendcmts \ 

W. GWYNN GARDINER I 

I. 1. BOLOTIN 

CHARLES KAPLAN, I 

Attorneys for Plaintiff \ 

I 

Service of a copy acknowledged this 31st day o^ Decem¬ 
ber 1936. 
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FOE THE DISTEICT OF COLUMBIA. 
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April Term, 1937. ! 


No. 6898. 


Simon Lyon and Rutherford B. H. Lyon^ 

Appellants, \ 
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Cindrella Davis, Administratrix op the EstJate of 
Frederick Davis, Deceased, i 

Appellee. \ 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

I 

The appellee, Cindrella Davis, Administratrix! of the 
Estate of Frederick Davis, deceased, recovered h judg¬ 
ment in the District Court of the United States for the 
District of Columbia, against the appellants in the 
amount of $6,000.00. The action is for wrongful death 




2 


of the decedent, which occurred on December 29, 1933, 
(R. 60) while the decedent was upon the first floor of 
premises 1005 E Street, Northwest, in the City of 
Washington, District of Columbia. 

The appellants are the owners of said building, hav¬ 
ing acquired ownership thereof, on October 6, 1932, 
(R. 48) or some fourteen months prior to the day of 
the death of the decedent. The building has a freight 
elevator, located in its approximate center (R. 51), 
which runs through a shaftwav from the basement to 
the third floor of the building; one Joseph Ruzicka, 
trading as Zichtl & Company, was a tenant of the ap¬ 
pellants, and operated a bookbinding business on the 
second and third floors (R. 92); at the time of the ac¬ 
cident the first floor was vacant and the appellants had 
control of the first floor and were trying to rent the 
same (R. 95). The agents of the appellants frequently 
visited the first floor premises, which was for rent by 
the appellants, in order ‘Ho see that everything was in 
good condition, including the elevator^^ (R. 94, 97). 
The first floor was vacant for about eleven months 
prior to the date of the accident (R. 92); and prior to 
the vacancy of the first floor it had been occupied by the 
previous owner of the building, a Mr. Leopold Baum- 
garten, (R. 91, 92). After the sale of the property to 
the appellants, the said Baumgarten continued as a 
tenant from October 6, 1932, until January or Febru¬ 
ary, 1933 (R. 91, 92). 

The decedent had been employed by a Mr. Cecil H. 
Wilson, who was in the messenger and delivery busi¬ 
ness, operating as the Lightening Messenger Service 
(R. 60), and had been employed by said Wilson as a 
messenger in said business for about three years prior 
to his death (R. 73). During this three year period the 
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decedent had been in the custom of delivering! books to 
the bookbinding business on the second and third floors 
of the said building; the decedent, as well as pther em¬ 
ployees of the said Lightening Messenger Seryice, had 
been to the said building about once every ndonth for 
two and a half years prior to the date of the | accident 
(R. 60), and in making deliveries to the tenant on the 
second and third floors on these occasions these em¬ 
ployees, in order to reach the said elevator, would pass 
through the first floor premises occupied by said Baum- 
garten and place the packages and books on the eleva¬ 
tor to be delivered to the tenant on the second and third 
floors (R. 60). I 

The decedent and other employees of the Lightening 
Messenger Service, continued to take the same route 
through the first floor premises after said Baumgarten 
vacated the first floor and after the appellants acquired 
ownership, in order to place books on the elevator to be 
delivered to the tenant on the second and third floors, 
and they continued this practice during the period of 
appellant’s ownership for at least once a month for 
eleven months prior to the accident (R. 61). The said 
elevator was the only means of getting loads lof books 
to the second and third floors unless the stairway was 
used. On some occasions the employees of the Lighten¬ 
ing Messenger Service used a side door in the building 
in gaining entrance to the first floor premises, and on 
other occasions they used the large front center doors 
between the two bay windows, when the load of books 
was very large (R. 61). 

The witness, Clyde Thomas Wilson, a fellow em¬ 
ployee of the decedent, had been with the decedent to 
the said building about three and a half months prior 
to the accident, and on that occasion they took the usual 
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route through the first floor premises and left the books 
on the elevator (R. 64); the said witness had also been 
to the building with the decedent about a month prior 
to that occasion and at that time thev also took the 
usual route through the first floor premises and put the 
books on the elevator as had always been the custom 
theretofore (R. 64). 

When said witness and decedent went to the building 
about three months before the accident, the elevator 
was at the first floor level and the horizontal doors 
within the shaftway were open as they should be when 
the elevator is on that floor (R. 66). On the occasion 
before that the elevator was not at the first floor level 
and the said horizontal doors were closed (R. 66); on 
the first occasion the swinging gate around the elevator 
shaft was open, but on the occasion prior to that time 
the said gate was closed (R. 66). On December 29, 
1933, a few hours prior to the accident, the owner of the 
Lightening Messenger Service received a request from 
Mrs. Margaret Howard, who was in charge of the book¬ 
binding establishment, to have a load of books brought 
there that evening (R. 73); in pursuance of said re¬ 
quest the decedent and the witness, Clyde Thomas Wil¬ 
son, proceeded to 1005 E Street to make the delivery, 
and took the usual route through the first floor prem¬ 
ises in order to place the books on the elevator (R. 67). 

It was dark and there were no lights around the ele¬ 
vator and no lights in the first floor premises at all (R. 
67). The said Mrs. Howard was standing on the out¬ 
side of the building awaiting the arrival of the boys; 
the decedent and the witness, Clyde Thomas Wilson, 
parked their automobile, and with loads of books piled 
up in their arms, proceeded into the building (R. 65); 
Mrs. Howard “pushed open for them the side door 
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leading from the hallway into the first floor store prem¬ 
ises” and ‘‘told the boys to take the books back to the 
elevator”. (E. 67) 

The decedent was walking just ahead of the witness, 
Clyde Thomas Wilson; the witness Wilson he^rd some¬ 
one yell, and he immediately set his books down and 
took some matches out of his pocket and lighted them 
and ran to the elevator; he found the decedebt in the 
right hand corner of the bottom of the pit of the eleva¬ 
tor shaft (R. 65). When the witness lighted his matches 
he noticed that the elevator was not at the first floor 
and not in the basement, but was upstairs (E. 65); he 
saw an opening in the elevator shaft, through which the 
decedent had fallen, which opening was about half the 
size of the top of a desk. (R. 65.) | 

The said Mrs. Howard had been with the bookbind¬ 
ing establishment for four years prior to the accident 
(R. 79) and she testified in behalf of the appellants, 
that she had “used the elevator on several occasions 
from the first floor to the second floor, to br-ng in some 
supplies for the bookbinding establishment, and if there 
were a large amount of books to be delivered to the 
bookbinding establishment, it was sometimes! used to 
carry books from the first floor to the second dnd third 
floors. On these occasions it would be used by Mr. 
Sima and the express company sometimes us^d it, by 
express company the witness meant the Lightening 
Messenger Service”. (R. 80.) I 

The witness Howard further testified that her com¬ 
pany continued to use the elevator “for the purpose of 
carrying freight up and down” and “in the same way 
after the first floor became vacant as they did during 
the occupancy of the first floor and ^^were never told 
7iot to use ir' (R. 85). It was the practice of the dece- 


i 
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dent arid other employees of the Lightening Messenger 
Service, whenever they brought a large quantity of 
books, to put them on the elevator on the first floor 
premises and then walk upstairs and pull up the eleva¬ 
tor and this had been the practice for the four years 
that she had been with the bookbinding concern. 
(R. 87) 

An inspection of the elevator and shaftway immedi¬ 
ately after the accident revealed that there were no 
lights around the elevator, nor was there any place for 
lights near the elevator (R. 51); the elevator itself was 
at the third floor landing, and the horizontal door with¬ 
in the shaft was pulled back and tied up with a small 
string and the swinging gate which guarded the en¬ 
trance to the shaftway was likewise tied back with the 
same type of string (R. 51). There was evidence of 
dust that had accumulated on the gate; and also on the 
string and there was also quite a lot of dust accumu¬ 
lated on the horizontal door, which was tied back, indi¬ 
cating that it had been in that condition for quite some¬ 
time (R. 51); there was a break in the cast iron cam 
rod, which actuated the elevator; said break was from 
three to five days old (R. 53, 54) and it was for this 
reason that the door within the elevator shaftway was 
tied back. (R. 46) 

The elevator in the building was defective in several 
respects and failed to comply with the Elevator Regula¬ 
tions of the District of Columbia (R. 36, 47). These 
Regulations are sufficiently set forth in the Record at 
pages 33 to 35. On August 22, 1932, an Inspector of 
Elevators of the District of Columbia visited the said 
premises and made out a report ordering certain instal¬ 
lations to be made in said elevator (R. 37-39); there¬ 
after on August 24, 1932, the Inspector of Buildings 








specified^* that certain repairs and installations be 
made to the said elevator within sixty days frpm said 
date (E. 39) and a copy of said ‘‘specification” was 
mailed to the then owner of the building (R. 3&), who 
thereafter admitted to the Elevator Inspector that he 
had received said “specification” (R. 39). I 

The said “specification” or letter was addressed to 
Mr. J. Baumgarten; who at that time had been dead for 
a great many years. He was the father of Mr. Leopold 
Baumgarten, the actual owner of the building: in Au¬ 
gust, 1932 (R. 101); but it was the Mr. Baumgarten 
who was in charge of the business who actually feceived 
the specification or letter (R. 38, 40); and Mr. Leopold 
Baumgarten, who received the said specification, in¬ 
formed the Elevator Inspector that his name was Mr. 
J. Baumgarten, although such Mr. Baumgarten had 
been dead for a great many years. | 

The appellants testified that they never requested 
an inspection of the elevator and that they neyer saw 
the elevator in use (R. 103), although one of the agents 
of the appellants testified he always found the blevator 
on the first floor level (R. 94), and another ageht of the 
appellants testified he always found the elevator on 
the upper floors (R. 97). | 

The Elevator Regulations provide that safety gates 
shall conform with the requirements of Rules $10 and 
611. If said gates had been provided as called for, the 
gate around the elevator would not have been open and 
would automatically have closed itself (R. 43). The 
“said specification” of the District of Columbia Build¬ 
ing Inspector called for automatic gates, which; was an 
entirely different type of gate than existed on jthe ele¬ 
vator (R. 43-47). No permit was ever issued|for the 
use of this elevator, nor was any application fob a per- 
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mit ever made; and the District of Columbia authori¬ 
ties were never notified of the existence of this elevator 
(E. 45). 

ARGUMENT. 

1 . 

Elevator Regulations in Evidence Are Binding Upon 

Appellants. 

The appellants’ argument as to the admissibility of 
the Elevator Regulations falls under two headings: 
They contend, first, that the Regulations are not appli¬ 
cable because no notice to comply therewith was ever 
personally served upon them; and, secondly, since no 
such notice was given to them personally, and the 
“specification” made by the Inspector of Buildings 
being not such a public record upon which constructive 
notice to the public might be predicated, then the at¬ 
tempt to charge the appellants with a violation of the 
Elevator Regulations'must fail. 

As to the first contention we note that the appellants 
have misconstrued Rule 12 of the Elevator Regulations 
(R. 35). The material violations by the appellants 
were of Rules 610 and 611, of the said Regulations, 
and these Rules contain the symbol “(0)”. In ex¬ 
plaining the symbol “(0)”, we find Rule 12 stating 
that the installations and equipment required under 
Rules 610 and 611 are: 

“To be applied on or before such dates as spec¬ 
ified by the Inspector of Buildings.” 

It will thus be seen from the plain language of Rule 
12 that the construction placed upon said rule by ap¬ 
pellants is erroneous. The question is not whether 
notice to comply with Rules 610 and 611 was given to 
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the appellants, but rather whether the Inspector of 
Buildings had specified a date for said Eul^s to take 
effect insofar as the said elevator is concerned. 

In order to prove that such a specificatio'n as con¬ 
templated by Rule 12 had been made, the appellee 
called Frederick C. Hess, an Inspector of Elevators, 
employed by the District of Columbia Government 
(R. 31), who testified that on August 22, 1932, with¬ 
out having received any request by the owners of the 
building, he entered premises 1005 E Street, North¬ 
west, where he discovered an elevator, and ihe there¬ 
upon made a report ‘‘to the Inspector of puildings 
concerning the condition of the said elevator^’ (R. 32) 
and that in said report he called upon the owners of 
the building to “provide regulation hoistway gates, 
page 108, Rule 611, paragraph A to F, and that in 
addition to that he called upon them to enclose the un¬ 
used sides of the hoistway, page 103, Rule 601” among 
other things (R. 37). 

This witness further testified that by the word 
“called” he meant “that he wrote out a report and 
handed the report to his Chief, with a notation on said 
report that a sixty day allowance be given to the own¬ 
ers to comply with the regulations.” (R. 37) That 
thereafter the report was given to a stenographer in 
the office of the Building Inspector to be written out, 
and that on August 24, 1932, the stenographer, Doug¬ 
las Tepper, who was called as a witness on behalf of 
the appellee, testified that he typed the following let¬ 
ter, the original of which was mailed on the evening 
of August 24th (R. 56): 

“Mr. J. Baumgarten—Hand-power freight ele¬ 
vator No. 1—Provide governor operated I safety or 
speed retarder. Page 110, Rule 618, paragraph 
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(c). Provide overhead grating, page 107, Eule 607, 
paragraph (a). Provide 58 verticle iron bars, 10 
inches apart on all hoistway windows or provide 
warning sign. Page 105, Rule 603, paragraph (b). 
Provide regulation hoistway gates. Page 108, Rule 
611, paragraph (a). Display proper inspection 
certificate. Provide top for cars, i^age 109, Rule 
615, paragraph (d). Enclose unused side of car to 
regulation height. Page 109, Rule 615, paragraph 
(a). Enclose unused side of hoistway. Page 103, 
Rule 601, Paragraph (a). Sixty days.’’ (R. 39) 

The witness Hess thereupon produced the oflScial rec¬ 
ords of his office, wherein was contained a copy of the 
aforesaid letter (R. 37). That on August 24, 1932, 
one Leopold Baumgarten was the owner of 1005 E 
Street, and that subsequently on November 4, 1932, the 
witness Hess called upon said Mr. Baumgarten to as¬ 
certain whether or not the work as ordered on August 
24, 1932, had been completed; that this witness there¬ 
upon found that the work had not been done, although 
‘‘Mr. Baumgarten told him that he had received the 
original copy of the letter” (R. 39) of August 24, 1932. 
The "witness thereupon on November 4, 1932, ordered 
that a second notice be mailed to Mr. Baumgarten 
(R. 38). 

From the above evidence it is clear that a ‘ ‘ specifica¬ 
tion” as called for bv Rule 12 had been made bv the 

♦ ♦ 

Inspector of Buildings, and the Inspector of Buildings 
had ^ * specified^ ^ that the installations as called for by 
Bides 610 and 611 were to be applied within sixty days 
after August 24, 1932. It is our contention, and the 
lower court held, that wrhoever was the owmer of the 
building at the time of the happening of the accident 
"was responsible for the condition of the elevator at that 
time, and that it w'as the duty of such owner to see that 
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said elevator was constructed, equipped, and operated 
in compliance with the regulations; and that if the 
Building Inspector specified^' to the prior o,^er of 
said building that certain repairs should be linade or 
equipment should be installed, then such a ^‘specifica¬ 
tions^ required a compliance therewith just as though 
the regulations had been amended in that regard, and 
it was the duty of the subsequent owners to see to it 
that the elevator was constructed, repaired, and 
equipped in accordance with the regulations as thus 
amended (R. 36). i 

The very purpose of the regulations would ie nulli¬ 
fied if this court should adopt the appellants^ conten¬ 
tion that every subsequent owner must be served with 
notice to comply with a violation of the regiilations. 
The evidence in this case shows that a copy:of said 
‘‘specificationwas kept in the official files in t)ie office 
of the Inspector of Buildings (R. 37-39), and!the In¬ 
spector of Buildings himself testified (R. 74, 75) that 
these records of his office were available for ajQ prop¬ 
erties, each building having a separate file, wl^ich are 
kept as part of the administrative records of the office, 
and that such files are available to the owners of any 
building, and that no owner was ever refused permis¬ 
sion to inspect the files pertaining to his building. 

In this connection we find Section 225 of Title 25, of 
the District of Columbia Code, reading as follows: 


‘‘All public records which have reference to or 
in any way relate to real or personal property in 
the District of Columbia, whether the same be in 
the office of the recorder of deeds or in some other 
public office in the District of Columbia, $hall be 
open to the public for inspection free of charge. 
(Mar. 3, 1901, 31 Stat, 1277, c. 854, sec. 5561)’’ 
(Italics ours) | 
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The appellants, therefore, can give no valid excuse 
for not knowing of the existence of the “specification’^ 
which had been made concerning the elevator on their 
premises. 

The testimony further shows that in fiagrant viola¬ 
tion of Rule 10 of said Regulations, the appellants, who 
were admittedly the owners of this building for some 
fourteen months prior to the accident, never made ap¬ 
plication during this period for registration or inspec¬ 
tion of the elevator in their building, and never made 
any inquiry in the office of the Inspector of Buildings 
concerning their building or the elevator, and that they 
had never given the elevator “a thoughV^ (R. 103,104). 
Rule 10 reads as follows: 

“It shall be the duty of the owner, person or cor¬ 
poration having the beneficial use of such elevator, 
escalator, or dumb waiter to make application for 
registration and periodic inspection by the inspec¬ 
tor of buildings or his assistants, and to maintain 
in proper working order all parts of such installa¬ 
tions.” (R. 34) 

It is settled law that the owners of a building cannot 
sit idly by and permit hazardous conditions and death 
traps to exist in their buildings, but that such owners 
must call upon the Inspector of Buildings for inspec¬ 
tion as provided for by Rule 10 of the Elevator Regula¬ 
tions. Thus in McRicard v. Flint, 114 N. Y. 222, we 
find the court stating: 

“The exercise of the duty imposed upon the de¬ 
fendants by this statute, was not dependent upon 
any action of the superintendent of buildings. They 
could not properly delay for him to direct, but it 
was for them to call on him for direction and ap¬ 
proval in that respect. 
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‘ ‘ The situation had been the same for several 
years, but it does not appear that any direction 
or approval of that oflScial had been obtained from 
or given by him. • * * > > | 

I 

I 

Again, in Willy v. Mulledy, 78 N. Y. 310, the court 
stated: | 

I 

I 

“Under this statute the defendant was bound to 
provide this house with a fire-escape. He kvas not 
permitted to wait until he should be directed to 
provide one by the Commissioners. He was bound 
to do it in such way as they should direct and ap¬ 
prove, and it was for him to procure their direction 
and approval. * * * It is a general rule, th4t when¬ 
ever one owes another a duty, whether sujch duty 
be imposed by voluntary contract or by statute, a 
breach of such duty causing damage gives a cause 
of action.’’ (Italics ours) i 

I 

I 

We further contend that personal notice upon the ap¬ 
pellants or subsequent owners, is not necessary since 
the law is equally well settled, that any order or speci¬ 
fication once having been validly made or issued pur¬ 
suant to the Elevator Regulations has the same i author¬ 
ity and validity as the regulations themselvesL Thus 
in Adamson v. Greenwood Cemetery, 150 N. Yl S. 467, 
470, the court said: 

‘ ‘ The order of the Fire Commissioner requiring 
the installation of automatic sprinklers was pre¬ 
sumably valid and lawful and nonconapliance 
therewith subjected the owner of the building to 
the penalties provided for by the charter. The or¬ 
der being authorized by law and validly m^de and 
served has all the authority of a statute <^r ordi- 
'iiance and its violation of itself is sufficient to es¬ 
tablish prima facie the defendant's negligence^^* 
(Italics ours) 


j 
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It is therefore clear that the ‘‘specification” in the 
case at bar once having been validly made and served, 
has the same authoritv as a statute or ordinance and 
is binding for oil purposes upon subsequent owners as 
they are estopped from pleading ignorance of the laiv. 

The appellants contend that the lower court com¬ 
mitted error in holding that the records of the Building 
Inspector’s Office are public records and in admitting 
them in evidence. In this respect it is to be noted that 
the lower court did not hold these records to be public 
records of the nature upon which constructive notice to 
the public might be predicated, but merely held that the 
same were public records in the sense that they are rec¬ 
ords of a public character kept and maintained by pub¬ 
lic officials in the discharge of their public duties, and 
therefore admissible in evidence. It is not necessarv 
that there be a statute requiring such records to be kept 
in order to make them admissible in evidence. In the 
leading case of Evanston v. Gunn, 99 U. S. 660, the 
court said: 

“To entitle them to admission it is not necessary 
that a statute requires them to be kept. It is suf¬ 
ficient that they are kept in the discharge of a pub¬ 
lic duty. Nor need they be kept by a public officer 
himself if the entries are made under his direction 
by a person authorized by him. It is hardly neces¬ 
sary to refer to judicial decisions illustrating the 
rule. They are numerous.” (Italics ours) 

The cases cited by appellants as to the necessity of 
a statute requiring records to be kept before they may 
be admitted in evidence are not in point. Therefore, 
the record in the case at bar clearlv shows that the rec- 
ords of the Building Inspecto7*’s Office are at least re¬ 
quired to be kept by the very nature of the office. Un- 


I 


15 


der such circumstances they are clearly admissible in 
evidence. In GreevO^aum et al. v. U. S., 80 Fed. (2d) 
113,126, the court said: | 

“There can be no doubt that official recdrds kept 
by persons in public office, which records are re¬ 
quired to be kept either by statute or by tJie nature 
of the office, are admissible to prove transactions 
occurring in the course of official duties, within the 
personal observation of the official recording the 
transactions, without any further guarantee of 
their accuracy.” : 

! 

See also Dementer v. TJ. S., 62 App. 208. i 
Moreover, the very wording of Rule 12 of the Eleva¬ 
tor Regulations calling for “specification” by the In¬ 
spector of Buildings contemplates that records shall he 
kept, and Title 20, Section 37, of the Code of Laws for 
the District of Columbia authorizes the Commissioners 
to make and publish such orders as may be necessary 
to regulate the construction, repair, and operation of 
elevators in the District of Columbia. The appellants’ 
contention that there is no statute requiring the keep¬ 
ing of these records is, therefore, untenable. | 

The appellants cite the case of Hart v. Fletcher Land 
Co., 175 Fed. 985. In that case the municipal regula¬ 
tion went further than our own regulationi and re¬ 
quired the Inspector of Elevators notify^^ both the 
lessee and the owner (lessor) of every building in 
which there was an elevator operated contrary to the 
provisions of the statute. 

The court in the Hart case was called upon ito decide 
whether or not the receipt of a written notice was a 
condition precedent to civil liability in holding' the 
owner of the property, who was out of possession, and 
the lessee, who was in exclusive possession. The court 
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in that case held that even though the statute required 
a written notice to be served upon the lessee and the 
owner, nevertheless the lessee would be liable ivithout 
such notice being served on him, since he was in exclu¬ 
sive possession of the building, and the owner of the 
building would not be liable since he was not in pos¬ 
session, and had no notice of the violation of the stat¬ 
ute or of any requirement to repair the elevator or that 
the elevator was out of repair. That case is authority 
for the position taken by us, since the record in the 
case at bar conclusively shows that the appellants were 
not out of possession, but were in fact in exclusive pos¬ 
session of the portion of the building where the acci¬ 
dent happened, and had been trying to rent the same 
for a long period of time prior to the happening of the 
accident. Hence, it appears that even under the Khode 
Island statute requiring personal notice to be served 
upon the owner, where the owner is in possession, he 
would be liable without a notice being served upon him. 

The Court in the Hart case stated: 

‘‘An owner out of possession, who would not be 
liable on common-law principles, is made liable by 
statute after a notice and requirement from a pub¬ 
lic inspector, and solely by his failure to take ac¬ 
tion to prevent the illegal use of an elevator upon 
his premises after he has had a reasonable notice 
and an opportunity either to compel his lessee to 
comply with the law or to provide the proper 
equipment himself. ’ ’ (Italics ours) 

We further find the Court in the Bart case stating as 
follows: 

< < • ♦ * It is so contrary to the ordinary rules of 
law that an owner who is out of possession should 
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be held responsible, without notice, for a violation 
of law by a lessee in possession, that it beems a 
more reasonable construction of the act to hold 
that as to him notice is a condition precedent to 
liability. * ♦ * I ^ 

‘‘Where there are statutes which impose liens 
upon real estate for violations of law by a lessee, 
they are exceptional in character, and it is perhaps 
doubtful if the landowner can ordinarily i be held 
responsible without actual notice or the epcistence 
of special circumstances charging him with notice. 
Hodge V. Muscatine County, Iowa, 196 IlL S. 277, 
25 Sup. Ct. 237, 49 L. Ed. 477; Marvin v. Trout, 
199 U. S. 212, 26 Sup. Ct. 31, 50 L. Ed. 157.;” 

I 

It is thus apparent from a reading of the above case 
that there may be such special circumstances tb hold an 
owner even in cases when such owner is out of posses¬ 
sion of the premises. I 

In the case at bar we find that not only were the 
owners in possession, but we also find the existence of 
such special circumstances as would charge them with 
knowledge of the violation of law, namely, a i^ere cas¬ 
ual inspection of the elevator revealed such violation, 
and the record shows that the appellants, |by their 
agents, had inspected the elevator on several occasions. 
The appellants herein, therefore, did have knowledge of 
the violation, regardless of the question of seryice upon 
them of any notice to comply with the law. 

Further answering appellants’ contentions, we be¬ 
lieve the principle involved herein is similar tO' that line 
of cases, wherein a land owner is given noticq to make 
certain improvements, and such notice is held binding 
on subsequent owners. Thus in Catts et al. Y.\Smyrna, 
10 Del. Ch. 263, decided April 13,1914, the court stated: 

“If a valid notice be given to a land owner to 
make a certain improvement, such as paving in 


I 

i 





18 


front of his land, within a fixed time, the one suc¬ 
ceeding to the title of the land, by death or other¬ 
wise, is bound by the notice and by the proceeding 
already begun and a new notice to such new owner 
or a new proceeding is not necessary. 1 Elliott on 
Roads and Streets, Sec. 343 

See also the case of Kahn v. City of Cincinnati, 11 
Ohio Cir. Ct. (N. S.) 440, decided June 8,1908, wherein 
the Circuit Court of Ohio in deciding this question, 
said: 

‘^When a resolution to construct a sidewalk in 
a municipal corporation is duly passed, and no¬ 
tice thereof is duly served upon the owner of an 
abutting lot, who fails to comply with such notice 
and afterwards sells and conveys the lot, the cor¬ 
poration may nevertheless proceed within a rea¬ 
sonable time to make such improvement and 
assess the expense thereof upon such lot in the 
name of the subsequent purchaser, who must be 
held to have constructive notice at least.” 

2 . 

Violation of Elevator Regulations Constitutes Negli¬ 
gence Per Se. 

We believe it to be well settled in this jurisdiction 
in accordance with the doctrine of this court as an¬ 
nounced in the case of Clements v. Potomac Electric 
Power Co., 26 App. D. C. 482, that a violation of a duty 
imposed by a statute constitutes negligence, if such 
neglect was the proximate cause of the injury. This 
doctrine was reaffirmed in the case of Ewing v. Chase, 
37 App. D. C. 53. We do not believe it was the pur¬ 
pose of this court to change tliis well established rule 
in the case of HUl v. Raymond, 65 App. D. C. 144, re- 
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lied on by appellants. In that case, this conrt merely 
stated that it was not such a case “ where | the non- 
compliance with statutory and ordinance regulations 
would compel a finding by the jury that the hegligence 
of the defendant was conclusively established.” 

Moreover, the trial court in the case at bsjr did not 
hold the appellants conclusively guilty of negligence 
by the mere violation of the regulations but left this 
question entirely up to the jury if the jury fpund such 
regulations applicable (R. 122). Also, the appellants 
did not note any exception to this portion of th€< 
courts charge and failed to point out any errors in 
this portion of the charge, if any were committed. The 
only exceptions to the charge taken by the hppeUants 
pertain to the applicability of the Elevatoy Regula¬ 
tions to appellants (R. 130). Appellants caimot now 
complain of this portion of the lower court *s charge to 
the jury. 

In McRickard v. Flint, 114 N. Y. 222, whici was fol¬ 
lowed to a great extent by this court in the Mill case, 
supra, we find the facts on the question of the viola¬ 
tion of Elevator Regulations are almost identical with 
the facts in the case at bar. In that case the plaintiff 
entered the defendant’s building and fell into an un¬ 
covered elevator hatchway in a dark room and was 
injured. The trial court charged the jury tliat a fail¬ 
ure to comply with the Elevator Regulations was 
prima facie evidence of negligence. The New York 
Court of Appeals held that this was not error^ and that 
there was sulBGicient evidence to justify the Conclusion 
that the defendants were chargeable with negligence, 
even though the court, as in the case at bar, did not 
treat the question of negligence as one of laiu but left 


I 
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it to the jury. In this respect we find the New York 
Court of Appeals saying as follows: 

“On February 4, 1880, the plaintiff entered the 
defendant’s building and place of business on 
West Fourteenth Street in the City of New York, 
and fell into an uncovered elevator hatchway and 
was injured. He daims that such injury was oc¬ 
casioned w^holly by the negligence of the defen¬ 
dants. This building was a manufactory of the 
defendants and the elevator was there for the pur¬ 
pose of their business. The principal ground of 
the alleged negligence of the defendant is that they 
had failed to comply with the statute, which pro¬ 
vided that 4n any store or building in the City of 
New York in which there shall exist or be placed 
any hoisting elevator or wellhole, the openings 
thereof, through and upon each floor of said build¬ 
ing, shall be provided with and protected by a 
substantial railing and such good and sufficient 
trap doors with which to close the same as may be 
directed and approved by the Superintendant of 
Buildings; and such trap doors shall be kept 
closed at all times except when in actual use by 
the occupant or occupants of the building having 
the use and control of same. ’ 

“There was no railing or any obstruction in 
any way of approach to the elevator shaft from 
the front door opposite to it, and although the 
evidence tends to prove that the elevator vras not 
in actual use at the time the plaintiff so entered 
and fell there was no trap door over the hole. 
The exercise of the duty imposed upon the de¬ 
fendants by this statute was not dependent upon 
any action of the Superintendent of Buildings. 
They could not properly delay for him to direct, 
but it was for them to call on him for direction and 
approval in that respect. 

“ The. situation had been the same for several 
years and it does not appear that any direction 
or approval of that official had been obtained from 
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or given by him. The failure to perform a duty 
imposed by statute, where, as the consequence 
an injury results to another, is evidence upon the 
question of negligence of the party chargeable 
with such failure. It is not conclusive I evidence 
of the negligence and the question presented here 
is whether there was error in the charge of the 
court to the effect that anyone constructing or 
using an elevator upon his premises is considered 
as doing so with knowledge of the law i]ji that re¬ 
spect and if such person fails to comply with the 
requirements of the statute he is prijna facie 
guilty of negligence. The defendant’^ counsel 
excepted to so much of the charge as states that 
^a failure to comply with the provisions of the 
law of 1874 is prima facie evidence of negligence’. 
As an abstract proposition there was nd^ error in 
the charge. It had reference to the failure to per¬ 
form the statutory duty, unqualified by; any cir¬ 
cumstances bearing upon the question and was not 
necessarily applied to the present case i so as to 
treat the question of negligence of the defendant 
as one of law. * * * The evidence was such as to 
justify the conclusion that the defendants were 
chargeable with negligence and they owe to any 
person who should lawfully go into the! building 
the duty which the statute imposed upon them to 
do him no injury by their negligence in that re¬ 
spect. That duty they owed to the plaintiff, who 
went to the premises for a legitimate business pur¬ 
pose. The statute is a salutary one to require the 
owners or occupants of business places ih the city 
to guard, so far as required by it, against danger 
of personal injury to those lawfully there and to 
which they otherwise might be exposed. Its pur¬ 
pose was to provide against personal pe^l and it 
may be assumed that the Legislature was advised 
that such provision was essential to sucp protec¬ 
tion. In view of this statute the eases cited upon 
the question of the defendant’s negligence and 
their duty in that respect, which they owe to 
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others, do not necessarily have application to the 
present case. * * • 

“It was the duty of the plaintiff to exercise rea¬ 
sonable care and to take observation of that which 
was apparent to view as he proceeded. But due 
care and diligence depends upon circumstances. 
The same precautionary means requisite to re¬ 
lieve a parly from the (iarge of negligence when 
he approaches known places of danger, or places 
where danger may be apprehended, may not be 
required of him when he has no occasion to sup¬ 
pose that danger may be encountered. It cannot 
be said that the plaintiff upon this occasion was 
required to apprehend that there might be an 
exposed elevator pit in the place where he entered. 
The fact that the door was partly opened en¬ 
abled him to suppose it was a suitable place of 
entry. So that the question is whether not see¬ 
ing it was necessarily negligence on his part. That 
is not so, unless he was required to stop and take 
careful observation of the place when he entered 
upon the threshold and before he proceeded to 
further enter into the room. He says he looked, 
saw no hole, and one step took him into it. This 
question of contributory negligence may be con¬ 
sidered in view of the influences which ordinarily 
control human action. That is to some extent gov¬ 
erned by appearances, and is not always the con¬ 
sequence of failure to exercise the greatest pru¬ 
dence or to make use of the best judgment. Here 
the plaintiff in stepping into the room, the first 
step he took after his entry onto the threshold at 
a partially open door, received the injury from a 
cause which he had no apparent reason to expect 
and which he failed to see until too late to avoid . 
the calamity. And the fact that the difference in 
time between his entrance into the room and his 
fall was only momentary, is a circumstance bear¬ 
ing upon his opportunity to see the danger and 
probably may have had some consideration upon 
the question of contributory negligence.” 
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Issue of Contributory Negligence Correctly Submitted 

to Jury. 

i 

Whatever may be the law in other jurisdictions as 
to the negligence of a person walking into a dark room, 
the rule in this jurisdiction was stated in the lease of 
Hill V. Raymond, supra, wherein this court said: 

‘‘Coming to the question of contributory negli¬ 
gence on the part of the plaintiff we think the 
law is well settled that the mere continued use of 
a tenant of common stairs and hallways of the ten¬ 
ement premises when he is aware of the i failure 
of the owner to provide lights, as required by the 
statute, and municipal regulations, does hot con¬ 
stitute contributory negligence as a matter!of law, 
but merely raises a question for the deterndination 
of the jury. * * * In Lendle v. Robinson, supra, 
the court said: ‘It is urged by the appellants that, 
knowing the place was dark and dangerous, she 
should have taken a light. Whether orl not a 
person is guilty of negligence in not cari^ng a 
light under such circumstances was raised, con¬ 
sidered, and passed upon in the case of Kenny v. 
Rhinelander, 28 App. Div. 246, 50 N. Y. §. 1088, 
recently affirmed in the Court of Appeals 1^163 
N. Y. 576, 57 N. E. 1114) on the prevailing opinion 
of the appellate division. There suit hsA been 
brought to recover for injuries sustained by a fall 
in a hallway after 10 o ’clock at night, wheh there 
was no light, caused, as alleged, by a torn! carpet 
on the stairs. As therein said: ‘We cannot adopt 
as a fixed rule that it is, in and of itself, contribu¬ 
tory negligence for a person to use a stairway 
under such circumstances without providiiig him¬ 
self with a light. Whether or not it was l|is own 
negligence in doing so is a question that ipust be 
left to the jury’.” 


I 
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The New York Court of Appeals, in McRickard v. 
Flint, supra, cited by this court in the Hill case, su/pra, 
also held that the issue of contributory negligence was 
correctly left for the juiy to determine when the facts 
in that case showed that the plaintiff walked into a 
dark room and fell down an open elevator hatchway. 

It seems to be the rule of the better reasoned cases 
that a person falling down an elevator shaftway in a 
dark room is not guilty of contributory negligence as 
a matter of law. Thus in State of Maryland to the 
use of Schillar v. Heclit Co., 165 Md. 415, decided at 
the October term, 1933, the Court of Appeals of Mary¬ 
land,' in reversing the trial court, stated as follows: 

“In the present case the manifest reason for the 
passage of the ordinance was to guard against 
negligence in leaving elevator gates open, and it 
was a question for the jur\" whether it ought to 
have been foreseen by the defendant that a failure 
to comply with the ordinance was likely to result 
in such an accident as occurred. It does not ap¬ 
pear from the record that there was a demurrer 
prayer offered by the defendant on the ground of 
contributory negligence. But without that, if it 
appeared from the evidence of the plaintiff that 
the plaintiff’s decedent was guilty of contributor 
negligence as a matter of law, the error in with¬ 
drawal of the case from the jury on the ground 
of lack of primary evidence would not be reversi¬ 
ble error. But the evidence of the plaintiff does 
not show contributory negligence as a matter of 
law. The mere fact that one, in a place where he 
had a right to he, hy reason of insufficient light, 
walks into an open shaft on the way to a place to 
which he was invited, is not sufficient. It was a 
jury question. People’s Bank vs. Morgolofski, 
75 Md. 432, 23 A. 1027; Morgenstern v. Sheer, 145 
Md.'208, 125 A. 790.” (Italics ours) 
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To the same effect see: 

Christensen v. Hannon^ 230 N. Y. 205i 
Lally V. Perry Co,, Inc., 176 N. E. 15^ (Mass.). 
Gordon v. Cummins, 152 Mass. 513 . j 
Whitehouse v. Single, 216 N. Y, S. 588. 

4. 

I 

Decedent Could Assume that the Appellants Had Com¬ 
plied With the Municipal Regulations in Evidence. 

I 

The above rule would certainly apply iii such a 
case as the one at bar, where the decedent had a right 
to rely on the fact that the Elevator Regulations had 
been complied with and certainly in such a case as 
the present one, where the testimony shows that if the 
horizontal doors within the shaftway were open then 
the elevator should have been on that floor Iqvel. The 
evidence shows that at all times when the decedent had 
been to the premises the horizontal doors jwould' be 
shut if the elevator was not on the first floor level and 
that when these doors were open the elevator was al¬ 
ways on the first floor level (R. 66, 68). The burden 
of proving contributory negligence is upon the defen¬ 
dants and they failed utterly in any attempt to show 
that the decedent knew, or should have knowp, that the 
horizontal door was broken and tied back with a string 
or that he knew that said door would be open if the 
elevator was not on the first floor level. Oh the con¬ 
trary, the evidence conclusively shows that fhe rod 
which operated the horizontal door within the shaft¬ 
way, which was tied back, had been broken some three 
to five days (R. 54) prior to the accident, and that 
the decedent had last been to the premises about one 
and a half months prior to the accident (R. 63). The 
evidence, therefore, conclusively shows that the dece- 
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dent did not know that the rod was broken and the 
door tied back, but, on the contrary, he had a right 
to assume that it was not broken, but was in working 
order. Moreover, from the decedent’s previous expe¬ 
rience he had the right to assume that if the elevator 
was not on the first floor level that the horizontal doors 
would have been shut and there w’ould be no hole for 
him to fall through. 

Furthermore the evidence shows that the appellants 
were guilty of negligence in failing to maintain lights 
on the first floor premises when they clearly knew that 
said floor was being used as a passageway for those 
having business with the tenant on the second and third 
floors for the purpose of using the elevator. The de¬ 
cedent, therefore, not having any knowledge of the 
condition of the elevator at the time of the accident 
could not be guilty of contributory negligence as a 
matter of law. 


5. 

Decedent Not a Trespasser. 

The record clearly shows that the decedent, as well 
as other fellow employees of the Lightening Messen¬ 
ger Service, had been using the approach to the ele¬ 
vator shaftway on the first floor premises for about 
two and a half years and that they continued using 
the said premises during the fourteen months owner¬ 
ship of the building by the defendants. The decedent 
and other messengers and the tenant were never told 
not to use the elevator (R. 85). Moreover, the facts 
clearly show that the elevator was essential to the 
type' of business maintained by the tenant on the 
second and third floors. The elevator was as essential 
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to his business as the stairway. Furthermore, the evi¬ 
dence shows that the appellants knew the elevator was 
being used, since one of their agents testified that on 
his frequent visits to the premises he alway$ found 
the elevator on the first floor level (R. 94) and another 
agent testified that on his frequent visits he found the 
elevator on the upper floors (R. 97). The appellants 
were, therefore, chargeable with knowledge that the 
elevator was necessary to the use of the tenant and 
that it was so being used by the tenant and| his in¬ 
vitees. The appellants’ witness testified that the ten¬ 
ant continued to use the elevator after the defendant 
acquired ownership in the same manner as before and 
were never told not to use it (R. 85). I 

The decedent had a right to rely, if not upop an ex¬ 
press invitation to use the elevator for the purpose of 
bringing books thereon, then upon an implied invita¬ 
tion from his previous use of the elevator over a period 
of two and a half years. On the evening of t^e acci¬ 
dent the decedent did only what he had beeh accus¬ 
tomed to doing the previous two and a half years, and 
although there is some conflict in the testimony as to 
whether or not the lady in charge of the buil^ng di¬ 
rected the boys to take the books back to the elevator, 
or to deposit them at the doorway, still the jury re¬ 
solved this issue in favor of the plaintiff by its find¬ 
ing, Moreover, this is unimportant since the lady her¬ 
self admitted that she held the door open for tjie boys 
and watched them going back to the elevator,; as had 
been their custom on previous occasions, and did noth¬ 
ing to stop them. Under these circumstances it cannot 
be held as a matter of law that the decedent was a 
trespasser in entering the premises. 
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We submit that the issue of whether or not the de¬ 
cedent herein was a trespasser was correctly submitted 
to the jury. As pointed out herein above, there was 
ample testimony to justify a finding by the jury that 
the decedent herein was not a trespasser, but, on the 
contrar^^ was in the conduct of his regular course of 
business with the tenant on the second fioor. This is 
not a case of the withdrawal of an invitation, since the 
jury in this case had a right to believe the testimony 
which expressly show that the decedent and his com¬ 
panion were authorized to place the books on the ele¬ 
vator, not only from their past dealings with the tenant, 
but from the actions of the lady in charge of the ten¬ 
ant’s business, who held the door open for the decedent 
and his companion and directed them to the elevator 
and made no attempt to stop them or direct them not 
to take the books to the elevator. Neither is this a case 
such as that of Brannon v. Wimsatt, 54 App. D. C. 374, 
cited by the defendants in their brief at page 89. In 
that case the court considered the attractive nuisance 
doctrine, and held that a bare permission to enter is 
not an invitation to enter or use, and establish no rela¬ 
tion of that of licensor or licensee. This court, how¬ 
ever, in the Brannon case, specifically stated that: 

^‘Persons engaged in business may be consid¬ 
ered as inviting the public to do business with 
them, and to enter their stores or places of biosi- 
ness for that purpose; but it can hardly be said 
that that invitation is broad enough to include 
those who have no business to transact, and enter 
for curiosity or for their own interest, convenience, 
or gratification.” (Italics ours.) 

It cannot be said in the case at bar that the decedent 
had entered the premises involved herein as a matter 
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of curiosity or gratification, since the uncontradicted 
evidence shows that he entered said premises for a 
legitimate business purpose and for the very purpose 
for which the elevator had been supplied, I 
While it is true that the building involved herein had 
only one tenant therein, nevertheless, it is a fa6t that 
the landlord had control over the first floor premises, 
and was seeking a tenant for said premises. Under such 
circumstances, the case must be treated as one wtherein 
the premises has two different tenants. When thb land¬ 
lord, having two different tenants in the building, per¬ 
mits the tenant on the upper floor to have access! to the 
elevator through the first floor premises, then we have 
some act of the landlord which modifies the exclusive 
use or possession of the first floor tenant, and'under 
such circumstances the landlord is clearly liable for 
failure to maintain the elevator and the approaches 
thereto on the first floor in a reasonably safe condition. 


6 . 

There Was No Error in Refusing to Rule th^ the 
Tenant Was Without Authority to Use the leva¬ 
tor. 

i 

As pointed out above, the court committed no error in 
refusing to rule that the tenant had no right to dse the 
elevator in his business. The uncontradicted testi¬ 
mony shows that the tenant had been using the elevator 
for several years and was never told not to use itj Fur¬ 
thermore, as pointed out above, the appellants! knew 
through their agents that the elevator was being used 
and that its use was necessary in the business of the 
tenant. 


i 
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7. 

It Was the Duty of the Appellants to Maintain the 
Passageway to the Elevator and the Entrance to 
the Elevator in Repair and in Accordance with the 
Elevator Regulations. 

The evidence shows that the appellants had exclusive 
control over that portion of the premises where the ac¬ 
cident happened; and having exclusive control over the 
same, it was their duty to keep it in a safe condition 
and in accordance with the Elevator Regulations. Un¬ 
der Rule 10 of the Elevator Regulations it was their 
duty to keep the elevator in repair in accordance with 
the Elevator Regulations in evidence. 

8 . 

Appellants Had Control Over First Floor. 

The evidence conclusively shows that the first floor 
premises constituted a passageway to the elevator and 
was a common passageway between the tenant on the 
second and third floors and any tenant who might be in 
possession of the first floor, insofar as the elevator and 
its use was concerned. This approach to the elevator 
was a common passageway insofar as said tenants are 
concerned and their invitees, and was a passageway in 
the same sense that a stairway or hallway would be 
that is used in common between two or more tenants. 

In view of the fact that the testimony conclusively 
shows that the tenant of the second and third floors had 
the right to use the elevator as an incident to his busi¬ 
ness, and the right to use the first floor premises in con¬ 
nection therewith, as the only approach to the elevator, 
then there was no error in the ruling of the lower court. 

. The appellants cite in support of their contention the 
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case of Lawler v. Capital City Life Insurance Co,, 62 
App. D. C. 391. That case, however, has no bearing on 
the issues in the present case, since, as tl^s court 
pointed out in that case, the defendant therein ‘‘had no 
other tenants in the building and sought noneJ* More¬ 
over, in that case the accident happened on a steirway, 
which was used only by one of the tenants of the defen¬ 
dant, each tenant having his own entrance and there 
being ‘ ‘ no portions of the building used or held in com¬ 
mon^’ by the two tenants. j 

The facts in the case at bar are substantially differ¬ 
ent from those in the Lawler case, since in the case at 
bar we have the first floor passageway leading to the 
elevator used in common by the tenant on th4 second 
and third floors and by the tenant Baumgarten on the 
first floor up to the time of his removal in the ea^rly part 
of 1933, and further the fact that the appellants main¬ 
tained exclusive control over the said first floor' and did 
seek a tenant to whom they could rent the said first 
floor. 

The appellants, in their brief, cite numerous cases in 
an attempt to show that they had no control bver the 
first floor premises. These cases are not applicable 
since the facts in those cases are substantially differ¬ 
ent from those in the case at bar. This is not a case 
where the landlord rented out the entire building to 
one tenant, but the evidence is uncontradicted in show¬ 
ing that the appellant had control over the first 
floor premises and were trying to rent the same, and 
further that the landlord did retain control of that por¬ 
tion of the premises. It is the well settled rule' of this 
jurisdiction that: 

“An owner who retains control of a poHion of 
premises or leases different parts of prenflses to 
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different tenants with a common use of steps or 
landings, passageways and the like, is under a 
duty to use reasonable care to maintain such places 
and appurtenances in a reasonably safe condition 
for the purposes intended.’’ (Italics ours.) 

See: Walker v. Dante, 61 App. D. C. 175, 177. 

CONCLUSION. 

In view of the foregoing reasons and authorities it is 
respectfully submitted that the judgment of the lower 
court should be affirmed. 

' Eespectfully submitted, 

W. Gwynn Gakdiner, 

I. Irwin Bolotin, 

Charles I. Kaplan, 

' Attorneys for Appellee. 




